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INTRODUCTION 

Packaging is essential to public health, economic well-being, living standard, and 
lifestyle in modem societies. Packaging has enabled us to enjoy the benefits of the world's most 
efficient product distribution system, which delivers a rich variety of food, personal care 
products, hardware, and other c,onsurner goods. Packaging keeps products safe, intact, and 
protected from tampering and damage until they reach the marketplace. 

Packaging also presents a significant public policy challenge. The value and utility of 
most packaging is relatively short-lived. Once a consumer purchases and uses a product, its 
package often ends up in the trash can. To minimize the environmental impact of the discarded 
package, effective solid waste management systems must be in place. 

The role of packaging in the municipal solid waste (MSW) stream has been the subject of 
considerable debateamong policymakers at all levels of government. Because packaging 
constitutes about one-third of MSW, policymakers have focused on various proposals to reduce 
or otherwise divert packaging from municipal disposal systems through recycling, reuse, buy- 
recycled, and composting programs. Concerns have been raised regarding the presence of toxic 
substances in packaging that may harm the environment and public health when the package 
enters the waste stream. These policy debates have occurred as part of a larger effort to improve 
the management of the nation's natural resources and its solid wastes. 

From 1988 to 1996, the Coalition of Northeastern Governors (CONEG) played a lead role 
in the national solid waste debate. CONEG's approach to addressing the solid waste problem, 
through policies and programs developed by its Source Reduction Council (SRC), was the Model 
Toxics in Packaging Legislation (Appendix A), completed in 1989. This legislation has become 
the model for other states and regions that are struggling with similar problems and searching for 
meaningful solutions. As of this writing, it is the basis for packaging laws in 18 states and 
several countries in the European Union. 

In 199 1, the SRC was restructured into the Source Reduction Task Force (SRTF), 
comprising a coalition of official voting state members and nonvoting advisors from industry, 
academia, public nonprofit organizations, and the private citizenry. The SRTF then created a 
subgroup in 1992, the Toxics in Packaging Clearinghouse (TPCH) to ease the administrative 
burden of the states and regulated industries. 

The SRTF ceased to exist as CONEG reorganized its resources in 1996 to focus on other 
important public issues. However, it was acknowledged that the TPCH should be retained since 
it served a vital continuing function. During 1997, negotiations were conducted with the Council 
of State Governments (CSG), and in April 1998, the TPCH came under the administration of 
CSG. 

As required by the Model Legislation, and many of the states7 legislation, this report 
presents the findings of a review of its provisions, administration, and impact, and presents 
recommendations for improving the law. The report was compiled by the TPCH with 
information obtained through its own resources and from various outside sources. 

. . . 
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Model Toxics in Packaging Legislation 
Chronology of Key Events 

1988  
August 1988. 
CONEG creates Source Reduction Council 

(SRC). 

1989  
September, 1989. 
SRC begins development of Toxics in Packaging 

Model Legislation. 

January 3,1990. 
Model Legislation presented to Governors. 
April 17,1990. 
Maine enacts Legislative Document 2368. 
April 19,1990. 
New Hampshire enacts House Bill 5835. 
April 27,1990. 
Wisconsin enacts Senate Bill 300. 
May 8,1990. 
Iowa enacts Senate Bill 2153. 
June 6,1990. 
Connecticut enacts House Bill 5852. 
June 26,1990. 
New York enacts Ch 286 Laws of 1990. 
Vermont enacts House Bill 886. 
July 6, 1990. 
Rhode Island enacts General Law 23-1 8.13. 

May 20,1991. 
Minnesota enacts Statute 1 15A.965. 

1992  
January 20,1992. 
New Jersey enacts Senate Bill 226. 
May 4,1992. 
Georgia enacts House Bill 124. 
May 26,1992. 
Maryland enacts Senate Bill 554. 
J i i l j  I , If f 2  3//mo,; --W $5- 

1993 
May 12,1993. 
Florida enacts Section 403.7191, F.S. (1993). 
July 1,1993. 
Missouri enacts G.A. Section 1-4,260.820-260- 

826. 

1994  
April 20,1994. 
Virginia enacts House Bill 1202. 
December 7,1994. 
Pennsylvania enacts House Bill 337. 
December 1994. 
"Model Toxics in Packaging Legislation: An 

Evaluation of its Provisions, Administration, 
and Impact" published. 

1995 
Connecticut enacts amendments to the 

legislation, Title 22a, Chapter 446d. 
Rhode Island enacts amendments to the 

legislation. 
April 20,1995. 
Vermont approves amendments to the 

legislation, Act 57. 
August 30,1995. 
Maine enacts amendments to the legislation. 

1996 
January 1,1996. 
New Hampshire enacts amendments to the 

legislation, Senate Bill 129, Chapter 78. 
February 29,1996. 
Iowa approves amendments to the legislation. 
April 30,1996. 
Vermont approves amendments to the 

legislation, Act 143. 

1998  
April 1998. 
TPCH becomes administratively associated 

with the Council of State Governments 
(CSG), rather than CONEG. 
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EXECUTIVE SUMMARY 

In 1990, the Coalition of Northeastern Governors presented to the Northeastern states 
Model Legislation designed to phase out the use of mercury, lead, cadmium, and hexavalent 
chromium in packaging within four years following enactment of the legislation. The Model 
Legislation attracted immediate attention from state officials in the Northeast and in other 
regions because it responded to public concerns about the potential public health and 
environmental effects of these substances when they are introduced into the municipal solid 
waste stream in discarded packaging. 

This report reviews the history of the CONEG Model Toxics in Packaging Legislation, 
evaluates its administrative procedures, reviews the states' enforcement policies and actions 
regarding this legislation, examines methodologies for testing and measuring industry 
compliance and the laws' effectiveness, addresses barriers to compliance, and suggests 
improvements to the Model Legislation's provisions. 

CHAPTER HIGHLIGHTS 

Chapter One Describes the genesis of the Model Toxics in Packaging Legislation, an 
early product of CONEG's Source Reduction Council (SRC), the 
predecessor to the Source Reduction Task Force (SRTF), its objectives, 
key provisions and requirements, exemptions for certain products, and 
certification procedures. The Model Legislation presents an innovative 
self-certification approach to regulating packaging and its components. It 
does not regulate products. 

Chapter Two 

Chapter Three 

Chapter Four 

Describes the Toxics in Packaging Clearinghouse (TPCH), created by the 
SRTF to simplify the law's administrative procedures, promote 
cooperation between participating states, minimize procedural burdens on 
affected industries, and promote understanding and greater awareness of 
the Model Legislation's objectives. This chapter also explains the TPCH 
procedures for addressing industry requests for exemptions and 
clarifications of the law's provisions and intent as well as actions taken to 
improve the program's efficiency. 

Discusses issues that have arisen concerning the Model Legislation's 
administration. enforcement, impact and effectiveness. Although a 
number of states (1 8 to date) have enacted the Model Legislation, few of 
the states have aggressively enforced its provisions. This chapter also 
examines available methodologies for testing packaging for the regulated 
metals and limitations facing states in determining the effectiveness of this 
legislation in decreasing the presence of the regulated metals' 
concentrations in the MSW stream. 

Presents the Clearinghouse'srecommended changes to the Model Toxics 
in Packaging Legislation and the rationale for each change. 
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Chapter Five States that no additional toxic substances will be recommended at this 
time by the TPCH for regulation under the Model Legislation pending the 
adoption of a toxicity protocol. 

Chapter Six Presents conclusions based upon the review and suggests future actions for 
the Model Toxics in Packaging Legislation and the TPCH. 

Key Conclusions 

The Model Toxics in Packaging Legislation has been the basis for legislation enacted in 
18 states to help reduce the presence of four heavy metals in the municipal solid waste stream. 
The Model Legislation requires affected industries to self-certify their compliance with the law. 
The Model also allows exemptions for certain packages meeting specific criteria. 

The TPCH has helped to ease the states' administration of the laws and disseminates 
information about the Model Legislation to other states and interested parties. The TPCH has 
also helped to ease industries' burden of compliance with the member states' legislation. 

Methodologies exist to test packaging for the regulated metals, but a more effective test is 
needed for hexavalent chromium. Determining the overall impact of the Model Legislation's 
impact on the municipal solid waste stream (MSW) has not been measured to date for lack of 
resources devoted to a very complex process. However, anecdotal information suggests that 
individual companies' contributions to MSW have changed dramatically over the tenure of this 
legislation. 

A risk assessment protocol for toxics should be adopted by the Clearinghouse and its 
member states before any additional substances are considered for regulation. 

The TPCH is recommending several changes to the Model Legislation in order to ease the 
administration of the Model Legislation, clarify its provisions, and to ensure its requirements do 
not interfere with programs and policies that promote the production and use of recycled-content 
products and certain reusable containers. The TPCH recommends implementing the following 
changes to the Model Legislation: 

Emphasize its application to both domestic and foreign packaging and packaging 
components. 
Extend the recycling exemption (5c) to January l , 2 0  10. 
Slightly modify the exemption for packaging components with no feasible alternatives (5d). 
Extend the exemption (5e) for the use of the regulated metals in certain special reusable 
packages and packaging components that are regulated under federal and state health, safety, 
transportation and disposal requirements to January 1'20 10. 
Extend the controlled distribution and reuse exemption (50 to January 1, 20 10. 
Extend the glass and ceramic vitrification exemption (5g) to January 1,2005. 
Amend the language to modify the periodic review and associated report on the effectiveness 
of the legislation. 

These recommendations are fully set forth in Chapter 4 of this report. 
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Several future actions for the Clearinghouse are also recommended: 

Encourage states without Toxics in Packaging legislation to adopt the Model and become 
members of the TPCH; 

Actively recruit non-TPCH member states that have enacted the Model Legislation; 

Develop a plan for testing and enforcement; 

Monitor developments and gather data relating to Toxics in Packaging in the U.S. and 
internationally; 

Identify a pool of experts to assist with technical issues submitted to the Clearinghouse; 

Continue to update the Comparative Analysis of state Toxics in Packaging Laws; 

Continue to track and coordinate all exemption and clarification requests on behalf of the 
member states; 

Produce outreach and information materials for both industry and the states; 

Work with the Council of State Governments to promote the Model Legislation 
nationally and internationally for worldwide uniformity. 
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CHAPTER ONE: REDUCING PACKAGING WASTE VOLUME AND TOXICITY 

This section describes the rationale for creation of the Model Toxics in Packaging 
Legislation, and includes a brief summary of the Model's key provisions. 

The To3 ackaging Model Legislation responds to global concerns about the 
potentia ge public health and environmental impacts resulting from the presence 
of heavy metals in the municipal solid waste stream. 

J 

The Source Reduction Council (SRC) of the Coalition of Northeastern Governors 
(CONEG) began the development of the Model Toxics in Packaging Legislation in September 
1989, after the Governors approved the initiative along with the establishment of a more 
permanent forum focused on source reduction. In accepting the SRC's recommendations 
concerning a Toxics in Packaging legislative initiative, the Governors recognized the potential 
solid waste management difficulties presented by certain metals contained in discarded 
packaging. Although these elements generally present no health risks to consumers, potential 
difficulties may arise once the package enters the solid waste stream. Concerns about the 
potentially detrimental environmental and health effects from metals present in landfill leachate, 
incinerator ash, and stack emissions were underscored. In addition, because packaging is 
transitory, it was felt that the Model should not place an inordinate burden on the solid waste 
system. 

On January 3, 1990, the SRC presented the Model Toxics in Packaging Legislation to the 
Northeastern Governors for adoption. In 1994, the Toxics in Packaging Clearinghouse (TPCH) 
published an initial review of the model, adopting certain revisions to the model legislation. 
Subsequently, in December 1996, the Clearinghouse further amended the model legislation to 
exempt vitrified glass or ceramic packaging until January 1,2000. To date, 17 states have 
enacted laws based on the original model, including Connecticut, Florida, Georgia, Illinois, 
Iowa, Maine, Maryland, Minnesota, Missouri, New Hampshire, New Jersey, New York, 
Pennsylvania, Rhode Island, Vermont, Washington, and Wisconsin; and Virginia adopted the 
1996 version of the model legislation. In addition, Massachusetts and Michigan have introduced 
bills based on the Model. 

The Model Legislation mandates a phased elimination of four metals and prohibits 
further intentional use of those metals in product packaging. 

All packages-including their immediate subassemblies of coatings, inks, and labels (all 
known as "packaging components"), whether offered in a state for sale or promotional 
purposes-are covered by the Model Legislation. 

The Model Toxics in Packaging Legislation has two objectives: 

Phase out the use and presence of the four regulated metals in packaging and 
packaging components sold andlor used in states where the law has passed; and 
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a Prohibit the intentional addition of any of the four regulated metals to packaging 
and packaging components. 

To achieve those objectives, the Model Legislation mandates that package manufacturers 
and users (as defined) certify that the package and its components contain no more than the 
following total concentrations by weight of the four regulated metals by the deadlines 
established: 

a 600 ppm (0.06%) two years after adoption; 
a 250 ppm (0.025%) three years after adoption; and 
a 100 ppm (0.0 1 %) four years after adoption. 

Note: The numerical~standards (especially the 600 ppm level) were suggested by industries that advised 
CONEG and the Source Reduction Council on development of the Model Legislation. According to the 
National Association of Printing Ink Manufacturers (NAPIM), the 600 pprn standard was established by 
the Consumer Product Safety Commission (CPSC) in 1977 as a safe limit for lead content in paints and 
coatings used on toys, in books, and in other items intended for use by children. The Task Force 
understands CPSC based this standard on a recommendation of the National Academy of Sciences. The 
Academy conducted a careful evaluation of available scientific studies and concluded that a reasonable 
maximum safe level for lead contaminants is 600 ppm. "PPM" means parts per million, on a weight basis. 

Industry representatives on the SRC and representatives from other industry groups 
generally agreed that 600 pprn had already been achieved for lead in many packaging 
applications. Based on known information about current industry practices, the SRC agreed that 
adding the other three elements (cadmium, mercury, and hexavalent chromium) to the Model 
would not present an undue burden to affected industries. Because the limit of 600 pprn would 
apply to any particular component or piece of the package, the composite levels for all the 
regulated metals in the package would be less than 600 ppm. 

The Model provides a two-year phase-in of the effective date of the 600 pprn standard. 
This phase-in approach allows affected industries sufficient time to make the necessary 
adjustments in their packaging manufacturing processes, printing equipment, and to their 
inventories to meet the law's requirements. After consulting with a range of industries, the SRC 
agreed that the two-year delay provided a reasonable transition period. 

The SRC established the intermediate levels of 250 pprn and the final level of 100 pprn 
after consulting industry experts who indicated the technology would be available to enable the 
packaging industry to meet those levels within the time frames established in the Model 
Legislation. 

The SRC also recognized that complete elimination of the regulated metals from 
packaging (i.e., 0 ppm) would be impossible to accomplish. The raw materials used to make 
packaging contain background levels of these metals, which occur naturally or result from 
contamination by other sources of these metals in the environment. Thus, the Model Legislation 
provides the 100 pprn limit for the sum of the four regulated metals as an indicator that the 
package contains only trace amounts of these metaIs. 
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The authors of the Model.Legislation incorporated exemptions for industries that could 
not comply with the standards without compromising essential functions or violating 
safety and health requirements. 

While developing the Model Toxics in Packaging Legislation, the SRC acknowledged 
that provisions must be made for packaging manufacturers/users that could not achieve the 
required standards for the package without compromising essential functions (i.e., safety) or 
without incurring extreme burdens. In addition, the Model Legislation established a procedure 
for exempting: 

Those packages or packaging components with a code indicating that the date of manufacture 
preceded the effective date of the law; 

Those packaging and packaging components to which regulated metals have been added to 
ensure that the package complies with federal health and safety requirements; 

Those packages and packaging components to which regulated metals have been added 
during its production to ensure the protection, safe handling or function of the package's 
contents and for which there is no feasible technical alternative; 

Those packages and packaging components which may contain one or more of the regulated 
metals because of the use of recycled materials; 

Those packages and packaging components that are reused and are regulated under federal 
andfor state health, safety and transportation requirements; 

Those packages and packaging components that are reused and have a controlled distribution; 

Those packages and packaging components that are glass or ceramic and have a vitrified 
label. 

Except for those applying to recycled content products, reused products, and glass or 
ceramic vitrification, exemptions are limited to two years and are renewable in additional two- 
year increments. Manufacturers must submit exemption requests for consideration by the states. 
The state agency must determine whether the exemption is necessary to insure the package 
performs essential functions, such as protecting its contents or protecting the user fiom its 
contents. The law does not consider advertising an essential function of a package. For 
example, under the law, a manufacturer's request for an exemption to brighten the color of a 
product label would generally not qualify for an exemption. Brightening or intensifying a color 
on a package component is considered a marketing concern, not a health or safety issue. 

In 1994, to encourage the growth and development of the recycling industry, a six-year 
exemption for packages made from recycled materials was included in the model legislation. 
The Model does not require manufacturers to specifically apply for the recycled packaging 
exemption. For example, paper mills may accept recycled paper for recycling printed with inks 
containing significant amounts of one or more of the regulated elements. The recycling industry 
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has been encouraged to develop detection techniques that would assist in eliminating the 
regulated metals frorrtecycled materials. The TPCH is now recommending the extension of the 
recycling exemption to 201 0. 

The Model Legislation also exempts packaging requiring the use of one or more of these 
four regulated metals to protect that package's contents (i.e., use of lead shielding to protect 
photographic or X-ray film) or to protect the health and safety of shippers and handlers from the 
product (e.g., use of lead shielding to contain radioactive material intended for medical uses). 
The manufacturer or distributor must specifically apply for this exemption. Again, this 
exemption is not intended to be used for product promotion or marketing purposes. 

Another exemption exists which includes the use of a regulated metal in certain special 
reusable packaging that must be handled according to federal and state health, safety and 
transportation regulations, properly collected and reused, and properly disposed of as regulated 
hazardous waste at the end of their useable life. This would include the use of lead in containers 
for radioactive materials (such as radioisotopes used in medicine) in order to shield the 
radioactivity from the handlers, its use as a constituent of safety plugs on certain reusable 
compressed gas cylinders to allow the gas to vent in case the cylinder is involved in a fire 
(thereby preventing an explosion), as well as other such specialized packaging uses for the 
regulated metals. The TPCH recommends extension of this exemption to January 1,201 0. 

The Model Toxics in Packaging Legislation requires company certification of compliance. 

Manufacturers or suppliers of any package or packaging component within two years of 
adoption and thereafter, must maintain a certificate stating that the package or packaging 
component complies with the statute or explains the basis for any exemption claimed. The 
certificate must be amended if the manufacturer of the package substantially changes the 
packaging. An authorized company official must sign the original certificate and new or 
amended certificates. The law requires that the original Certificate of Compliance for each 
package must remain with the company that places the product in the package. Copies of the 
certificate may be provided to product/package purchasers, distributors, and suppliers upon 
request. The certification process was adopted to ease the administrative burden of the 
legislation on the states. This requirement does a apply to the retailer or to the individual 
consumer. 

A state administrative agency may request the Certificate of Compliance for a specific 
package from the certifying entity at any time. The Model Legislation authorizes members of the 
public to request copies of certificates from the certifying company. Under the Model, such 
written requests from the public must also be submitted to the state agency. The company must 
respond to the request within 60 days. Some states have modified this procedure in their statutes 
or regulations. 

The Model Legislation does not specify a test for the regulated metals in packaging. 
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The model legislation does not mandate the use of a specific test protocol for detecting 
the regulated metals in packaging.. States may prefer their own testing method, or they may refer 
to the American Society for Testing and Materials (ASTM) which can provide information on 
accepted testing methods. In addition, the states are encouraged to also refer to Test Methods for 
Evaluating Solid Waste, SW-846, third edition, November 1986, by the U.S. Environmental 
Protection Agency, Office of Solid Waste and Emergency Response. 
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Regulated metals in the MSW stream come fiom a number of sources. Consequently, in 
order to determine an accurate measure of the specific impact of Toxics in Packaging laws on the 
concentration of the regulated metals in the MSW stream, samples of the waste stream would 
have to be extracted and their regulated metals concentrations compared prior to, and at various 
points after, enactment of the law. Points of analysis should include a mass balance approach to 
the solid waste to be incinerated, the incinerator ash, the landfilled solid waste, the landfill 
leachate and sludge. Furthermore, data analysis would have to control for other non-packaging 
sources of the regulated metals based upon estimates of their presence in the waste stream, in 
incinerator ash, and in wastes being landfilled. This is an extremely complex, difficult and costly 
analysis, and because of the variable nature of waste streams, there is no assurance that the 
results would be accurate. Non-packaging sources of these metals tend to be far in excess of the 
amounts found in packaging. 

However, enacting the essential features of the model law in 18 states in various regions 
throughout the U.S. has most likely resulted in a national impact on toxics metal concentration in 
packaging. Essentially all industries involved in interstate commerce comply with the law on a 
national basis in order to avoid the risk of non-compliance in those states that have passed 
packaging legislation. 
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CHAPTER TWO: TOXICS IN PACKAGING CLEARINGHOUSE 

The Toxics in Packaging Clearinghouse (TPCH) was formed in 1992 to help states 
consider exemption and clarification requests from companies subject to the requirements of the 
Toxics in Packaging Legislation. The Clearinghouse also provides affected industries with a 
source for "one-stop shopping" when dealing with many of the 18 states that have enacted these 
laws. The TPCH continues to serve as a cost-effective vehicle and forum for its member states 
and others to administer the various states' toxics in packaging laws in a manner that promotes 
consistency and uniformity in administration and enforcement by participating states. 

Although the Clearinghouse was originally established by and affiliated with the Source 
Reduction Task Force of the Coalition of Northeastern Governors (CONEG), CONEG's 
Advisory Committee voted in 1996 to discontinue its association with both of these groups 
because of a change in priorities. Recognizing the importance of continuing the TPCH, a 
committee was formed to identify key organizational and operating characteristics, which make 
the Clearinghouse valuable to its state and industry members. The committee's work included an 
evaluation of a number of existing organizations whose missions and operations would be 
consistent with those of the Clearinghouse. 

It was through this process that the TPCH determined that the Council of State 
Governments (CSG) would provide the most efficient and effective secretariat services for the 
Clearinghouse. In 1997, the TPCH began discussions with CSG, and in early 1998, a 
Cooperative Agreement between the two organizations was finalized and signed. 

This chapter presents an overview of the program, describes its procedures, and suggests 
some areas where improvements are indicated. 

The Source Reduction Task Force created the TPCH to provide administrative support to 
participating states and information on the Model Legislation to other states and 
interested and/or regulated companies. 

The objectives of the TPCH are to: 

Provide a forum for consistent policy development; 

Encourage consistent implementation by individual states of Toxics in Packaging laws 
through joint consideration of exemptions; 

Minimize the administrative burden on states and applicants; 

~ e ~ i o d i c a l l ~  review the model legislation and make recommendations for its 
improvement; 

Create a centralized location for the receipt and processing of written requests for 
information and exemptions; and 
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m 
Disseminate information and educational materials to acquaint the public with the need to 
reduce the four regulated metals in packaging. 

State members of the TPCH as of this report are Connecticut, Iowa, Maine, Minnesota, 
New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, and Vermont. States that 
participate in the TPCH commit to observe the administrative procedures for applicant filings - 
and to consult with other participating states in considering requests for exemptions. The 
Clearinghouse has no authority to make rulings on exemption requests; that authority lies solely 
with the individual states. Rather, the Clearinghouse serves as an advisory body to the states. I 

Membership is open to any state that has enacted legislation based upon the CONEG Model. 
Membership does not require a state to accept the findings of the full Clearinghouse. 

A technical group advises the TPCH in its reviews and consideration of exemption 
requests. The group is comprised of representatives from industrylcorporate and public interest - 
organizations (Appendix B). It exists exclusively to participate in discussions, to exchange 
information and ideas, and to lend technical support to the TPCH. 

The TPCH coordinates state review and consideration of company requests for 
exemptions and clarification of the Model Legislation's provisions. 

The TPCH receives and processes requests for exemptions, information, and clarification 
of provisions or definitions concerning implementation of the Toxics in Packaging laws enacted - 
by one or more of the member states. Packaging manufacturers or distributors seeking an 
exemption for their package from Toxics in Packaging legislation enacted by a state that 
participates in the TPCH should send written requests to the Clearinghouse. Clarification of the 9 

law's provision is also available by contacting the Clearinghouse. 

The TPCH and its group of technical advisors participate in monthly conference calls or - 
meetings and meet regularly to discuss all written exemption and clarification requests. Requests 
submitted to the TPCH are placed on the agenda for discussion, and applicants are notified of the 

L. 

meeting or conference call at which their request is to be considered. In accordance with the 
TPCH bylaws, applicants are invited to participate in either the conference calls or the meetings 
to explain their requests and to answer any pertinent questions. - 

These discussions may require additional information from the applicant. In cases 
involving highly technical questions and issues, the TPCH may consult with technical experts 3 

outside the Clearinghouse before acting on a request. This additional information would be 
specific to the original request for exemption. When the state members of the Clearinghouse are 
unable to decide on an exemption request, the Clearinghouse will send an interim response to the - 
applicant explaining the reason(s) for the indecision and requesting any additional information 
that the TPCH states may need to reach a decision. - 

Once the TPCH states reach a decision, each member state (where the applicant offers the 
affected packaging for sale or promotion) notifies the applicant of its action (which may or may 
not be in agreement with the TPCH decision) on the applicant's requests. Findings of the states II 
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on other actions, such as clarification or definition of the Toxics in Packaging law(s) will be 
forwarded to the applicant by  the TPCH staff. Discussion of exemption requests and 
clarifications by TPCH members has led to more consistent interpretation of the laws in all the 
member states. This relative consistency has helped the packaging industry comply with the 
statutes and has minimized the patchwork effect that might develop with 18 different packaging 
statutes, and the resultant added costs. 

The TPCH maintains complete records on all matters addressed. To date, the TPCH has 
received and processed approximately 75 written requests from companies concerning 
clarifications and exemptions. 

The TPCH provides outreach, legislative briefings, and other informational services to 
states, industry groups, and other interested parties. 

The TPCH serves a number of valuable functions for its state participants and advisory 
group members. A primary service is information outreach on the Model Legislation and the 
Clearinghouse program. In support of these efforts, the TPCH has developed four publications: 

An informational brochure that summarizes the legislation and the TPCH; 

Toxics in Packwing Legislation: A Comuarative Analysis, which presents key 
provisions of state Toxics in Packaging laws and information concerning their 
implementation; and 

Model Toxics in Packaging Legislation: An Evaluation of its Provisions, 
Administration, and Impacts (1994), the first report of the Clearinghouse on its 
activities and recommendations (this report is an update of the 1994 report); 

a A website at www.statesnews.org/tpch/tpch.htm. 

In addition, the TPCH responds to daily inquiries concerning the Model Legislation and 
the Clearinghouse program from the public, other states, and industry. 

Other services provided by the TPCH include: 

Inviting states that have enacted legislation based on the Model to become supporting 
participants in Clearinghouse activities (membership fee required); 

Coordinating conference calls and meetings between member states and technical 
advisory group members to discuss and address all requests; 

Tracking and informing state and technical group members of enforcement actions 
and exemptions granted within the states through informational briefs; 

Responding to requests for information contained in the Comuarative Analvsis or 
additional background; and 
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Providing written informational updates or progress reports on an as-needed basis to 
major trade organizations representing the packaging industry. 

The TPCH has developed procedures to facilitate the flow of information and to ease its 
administrative tasks. 

TPCH staff and state/advisory group participants have modified Clearinghouse 
procedures to improve its efficiency. For example, TPCH staff have prepared and published 
brochures describing the Model Toxics in Packaging Legislation and the Clearinghouse program. 
TPCH staff has also developed an informational website (www.statesnews.org/tpch/tpch.htm). A 
comparative analysis of state Toxics in Packaging laws is available through the TPCH. These 
publications and Internet site have enabled TPCH staff to improve the program's information and 
outreach services. 

Current TPCH procedures require that staff screen information provided by applicants for 
completeness in order to expedite TPCH review of exemption and clarification requests. The 
screening process is consistent with the information form already approved by the TPCH and 
provided to applicants. Requests are screened for the following: 

General Issues: 

Organization(s) seeking the exemption or clarification. If the organization is a trade 
association or a group of companies, a listing of all companies is required. 

Name and contact at each organization. 

State(s) from whom action is requested. 

Nature of request. 

Exemption Specific Issues: 

Specific exemption that is being requested. 

Supporting documentation for the exemption. 

Type of packaging or packaging component. 

Regulated metals present and concentration levels (for each package or packaging 
component, if different). 

Participation in conference calls or meetings, by invitation upon petitioner's request, is 
especially important to ensure that exemption and clarification requests are adequately discussed 
and reviewed. 

The TPCH consults with experts to assist with technical questions. 
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The TPCH may solicit assistance from nationally recognized science and engineering 
experts to aid membersirrtheir deliberations over complex technical issues, particularly those 
pertaining to exemption requests. These persons have performed research and published peer- 
reviewed scientific or technical publications in their respective fields and may be called upon as 
needed. 

The Tonics in Packaging Clearinghouse is achieving the program's mission. 

Evaluation of the TPCH indicates the program is achieving its objectives. For 
participating states, the Clearinghouse eases their administration of the Toxics in Packaging 
laws, as evidenced by the flow of information to companies, the coordination and processing of 
exemption and clarification.requests, and the number of inquiries that the program handles. By 
providing information to states interested in the Model Toxics in Packaging Legislation, the 
TPCH encourages consistency in the laws' provisions across the states and helps to keep 
variations in provisions to a minimum. 
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CHAPTER THREE: COMPLIANCE AND ENFORCEMENT 

Through the processes of legislative and regulatory development and implementation, 
questions have arisen concerning the Model Legislation's intent, administration, effectiveness, 
and impact. The purpose of this chapter is to examine and evaluate these issues and present an 
appropriate course of action. 

The Model Toxics in P, g Legislation% unique approach to regulating packaging 
and packaging components nas been widely accepted by the states, while variations in 
provisions have been minimal. 

When state governments express an interest in the Model Toxics in Packaging 
Legislation, the state legislators are urged to minimize substantive differences from the Model in 
their proposals. Such variations complicate compliance with administrative procedures and can 
increase costs, both for regulators and those being regulated. Although most state laws follow 
the original Model closely, some variations have occurred. 

Appendix G presents the Comparative Analysis of significant provisions of each state 
Toxics in Packaging law. The chart does not include every distinction and should not be 
considered the definitive interpretation of each law or bill. For complete information, each 
statute and pending bill should be reviewed. 

While most states have implemented the legislation without additional regulations, some 
states have developed regulations to assist in implementing their laws. Appendix H provides the 
full text of proposed or promulgated regulations from those states that have regulations. 

The Certificate of Compliance process has enabled states and regulated companies to 
minimize the administrative burdens associated with the Model Toxics in Packaging 
Legislation. 

The Model Legislation requires, as soon as feasible (but not later than two years after 
enactment of the law), a certificate stating that a package or packaging component is in 
compliance with the requirements of the law. The certificate accompanying a product which will 
be used as a package or packaging component must be furnished by its manufacturer or supplier. 
Those manufacturers that receive an exemption must include in the certificate an explanation of 
the specific basis for the exemption. This Certificate of Compliance must be signed by an 
authorized official of the manufacturing or supplying company, and be retained by the 
manufacturer/supplier for as long as the package or packaging component is in use. 

Companies must furnish a copy of their certificate of compliance to the state 
administrative agency and to members of the public upon request. Under the model, requests for 
certificates from the public must be as follows: 

In written form, with a copy provided to the state administrative agency; 
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Specific to the package or packaging component for which information is being 
requested; and 

Answered by the manufacturer or supplier within sixty (60) days of the request. 

If the manufacturer or supplier creates a new package or packaging component, they must 
provide an amended or new Certificate of Compliance for the new package or packaging 
component. 

Authors of the Model Legislation largely relied on the Certificate of Compliance to drive 
industry compliance. In effect, the process by which manufacturers, suppliers, and distributors 
requesttprovide copies of certificates for packages for their respective files has created a ripple 
effect of compliance and awareness of the law among regulated industries. A statement from the 
steel industry concerning the impact of the Toxics in Packaging Legislation on its processes 
illustrates this point: 

Passage of the Toxics in Packaging laws has prompted the steel industry to pay 
closer attention to the issue of heavy metals. It is now the top priority of the industry 
to assure that such metals remain outside of the manufacturing process. The industry 
requires as a standard procedure that its suppliers focus their attention on the need to 
maintain pure raw materials for the manufacture of steel. Finally, the industry 
continues to improve its technology to remove any trace amounts of the regulated 
metals that might occur naturally but still fall far below the thresholds required by 
the law. (Steel Recycling Institute, September 1998) 

Appendix D provides a sample Certificate of Compliance. 

The Model Toxics in Packaging Legislation leaves enforcement procedures to the states. 

Enforcement procedures and policies tend to vary among the states, particularly with 
respect to civil matters. The authors of the Model Toxics in Packaging Legislation 
recommended that the states individually determine how to enforce their specific legislation. 

While many states' laws impose penalties for non-compliance, most states have not yet 
initiated enforcement actions. Some states have just recently enacted the legislation, others are 
just completing their implementing regulations, and others are educating the regulated entities 
through business, trade organizations, and other similar interest groups. The TPCH recognizes, 
however, that enforcement of the Toxics in Packaging laws will help to ensure compliance 
among all affected industries, thereby "leveling the playing field." States are considering 
strategies for improving or initiating enforcement actions. The Clearinghouse aIso provides 
information, and serves as a forum for information exchange, on enforcement issues. Appendix 
F provides a summary of state compliance and enforcement actions based upon the Toxics in 
Packaging laws. 

The Model Toxics in Packaging Legislation leaves the selection of sampling and testing 
protocols to the individual states. 

I I 
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Sampling and analytical testing protocols are not included in the Model.Legislation and 
have not been developed by the TPCH because they are considered to be an individual state 
regulatory or guidance issue. Regulated industries should conduct a thorough elemental 
quantitative analysis of their packaging for the four regulated metals to ensure that their 
packaging complies with the Toxics in Packaging laws. Businesses may use the appropriate * 

elemental analytical methodology which is most effective for their packaging. When states have 
requested information regarding available testing methodologies, the TPCH has referred them to - 
Test Methods for Evaluating Solid Waste, SW-846, third Edition, November 1986 by the U.S. 
Environmental Protection Agency, Office of Solid Waste and Emergency Response and to the 
American Society for Testing of Materials (ASTM), recognized for its scientific and analytical r* 

credibility on testing procedures. 

EPA's SW-846 methodology includes standard testing methods, e.g. methods 301 5 and 3 

305 1, to determine the total metal content of substances. The methods presented in SW-846 
identify specific steps to be taken in conducting an analysis, and include sample handling and 
preservation, sample digestion or preparation, and sample analysis for specific metal 1 

components. From these methods, an analytical protocol is developed that is appropriate for the 
sample to be analyzed. - 

The SW-846 methodology has not been found to be effective for the detection of 
hexavalent chromium in solid waste. Another limitation of this testing methodology is that it 

1 
may not contain a satisfactory elemental analysis for all package materials. Some materials- 
glass, steel, and plastics, for example--cannot be accurately evaluated for their total 
concentration of regulated metals in the package or packaging component according to the EPA 

1 

S W-846 methodology. 

Companies report using the following methods to detect the regulated metals in their 
packaging: 

ASTM E 125 1-88: Standard Test Method for Optical Emission Spectrometric 7 

Analysis of Aluminum and Aluminum Alloys by the Argon Atmosphere, Point-to- 
Plane, Unipolar Self-Initiated Capacitor Discharge; and 

n 

Test methods prescribed in EPA SW-846 (71 30 and 71 3 1 for cadmium); 71 90,7  195, 
7 196, and 7 197 for hexavalent chromium; 7420 and 742 1 for lead; and 7470 and 747 1 

3 

for mercury. 

Many companies and industries have developed their own testing procedures to meet 
u 

their specific needs for in-house quality assurance or quality control. These procedures are 
developed to be reasonably accurate, expeditious, economical, and tailored to meet specific 
circumstances of a company's manufacturing operations. While less-sophisticated procedures m 

may be acceptable and effective for manufacturing operations, these tests may not be satisfactory 
to the state environmental regulatory agency for determining the more specific concentration of 
the four regulated metals. A company seeking to use a less-sophisticated analytical method 9 

should verify its acceptability with the state regulatory agency. Appropriate methods are 
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generally adapted from ASTM or EPA published methodologies. For example, the steel industry 
has adopted a methodology to determine the concentration of lead in tinplate coatings involving 
the following steps: 

1. Removal of the pure tin alloy layer from the steel substrate via chemical digestion 
with hydrochloric acid. Platinum catalysts are used so as to enhance the digestion 
without excessive steel dissolution. A minimum sample size is necessary to ensure 
accuracy. Further, because only one surface is tested, the opposite surface must be 
carefully masked to prevent contact with the acid solution. 

2. The solution obtained from the previous step is then subjected to the required 
dilution and analyzed using atomic absorption (AA) spectroscopy. 

3. An appropriate calculation is made involving the AA result and the original sample 
size to yield a concentration result in terms of the weights percentage of lead in the 
tinplate coating. 

4. Because the amount of lead in tinplate is very small, care must be taken to ensure 
that all reagents and glassware used throughout the analysis are clean and lead-free. 

(Steel Recycling Institute, September 1998). 

Additional information should be obtained from ASTM, EPA, and material trade 
associations about other currently accepted sampling and testing methodologies. 

A universal test method for all packaging materials may not exist, and it may be 
necessary to tailor individual methodologies to the type of materials being tested. ASTM, EPA, 
and/or material trade associations may be useful sources of information for obtaining information 
regarding the relative merits of specific analytical methodologies, particularly with respect to 
hexavalent chromium analysis in solid waste. 

In some materials, the very process of testing for hexavalent chromium may change the 
metal to another form. Until efforts to find cost-effective, accurate procedures for detecting 
hexavalent chromium are successful, the states may consider the environmentally conservative 
approach of testing for total chromium, by assuming that all chromium is present in the 
hexavalent form, unless refuted by scientific calculation. This would represent a worst-case 
situation. For example, until recently, when sampling groundwater wells at solid or hazardous 
waste landfills, the conservative environmental practice assumed that all chromium was in the 
hexavalent form. For compliance purposes relative to Toxics in Packaging laws, if the 
hexavalent chromium level is determined by a total chromium analysis and the sum of the four 
regulated metals exceeds the standard, it would then be appropriate to reconsider the total 
chromium value. In such cases, the total hexavalent chromium value could be determined by 
non-analytical (i.e., scientific calculation) methods. A scientific evaluation of the raw materials, 
manufacturing process, and other relevant factors could be used to calculate an expected 
hexavalent chromium concentration level. 

There is also a need for standard methods of sampling and analytic analysis for a package 
component that becomes part of an assembled package. For example, while it is relatively 
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straightforward to sample and analyze the regulated metals in a liquid or semi-solid component 
such as printing ink, the matter becomes more complex after the ink is applied to a cap, 
container, or label and has been dried or cured. 

EPA's SW-846 methodology also includes Toxicity Characteristics Leaching Procedures 
(TCLP), e.g. Method 13 1 1. While not useable for determining the total concentration of a metal 
present in a material, TCLP measures the ability of a metal to leach or dissolve from its parent 
material into groundwater when the discarded material containing the metal is placed into soil, 

- 

such as in a landfill. In the case of such discarded materials being sent to incinerators, the TCLP 
methodology may be applied to the resulting ash, to determine whether the incineration process 
has liberated the metals from the waste material (e.g. plastics) in which they were previously 
encapsulated, and rendered them soluble. 

If additional methodologies become available for the testing of packaging for the 
regulated metals, the TPCH will make available to state officials and other interested parties 
information regarding these methodologies. Each state would then have the option of adopting 
these methodologies in statute, in regulation, or as guidance criteria. - 
The TPCH member states have engaged in compliance testing and related efforts since 
1994. 

Coordinated TPCH Com~liance Efforts: 

In July 1995, the TPCH member states launched a trial effort to ascertain the level of 
compliance with toxics in packaging statutes of companies marketing their products in member 
states. The group selected six categories of products to be checked for compliance with the 
statutes. The selected categories included breadhakery products, laundry products, metal cans, 
pet foods, snack foods and store brands. 

All of the member states participated in this effort by sending representatives to area 
stores to randomly select items in a specific category off of the shelves. The representative 
recorded information about the packagelproduct and identified the manufacturer. A list was 
compiled of the 20 products/packages selected, and their manufacturers. 

Letters were then sent out from the TPCH chairperson to the randomly selected 
companies to explain the requirements of toxics in packaging laws and to request Certificates of 
Compliance. The initial mailing was sent out in February 1996. This letter stipulated a deadline 
of April 15, 1996 for the h i s h i n g  of the certificates to the TPCH. The Clearinghouse received 
certificates of compliance for the various product packaging from 1 1 companies, representing 16 
productslpackages. Four companies required follow up phone calls by individual states. Of 
these four, only one responded by supplying a Certificate of Compliance. As an end result, the 
TPCH received Certificates of Compliance for 17 of the 20 product packages initially selected, 
representing an 85% compliance rate; 

New York State's Com~liance Testing: 
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Two sets of tests were performed, one during 199411 995, and a second during 1996. In 
1994 - 1995, a staff member was responsible.for randomly collecting common packaged retail 
items. The 1 1 acquired items were sent to an independent laboratory for analysis. Three samples 
were taken from each item, with one item having samples taken from two packaging 
components. The analytical results showed that three packages tested above the law's specified 
concentration limit for total chromium, one above the concentration limit for lead and one above 
the concentration limit for cadmium. No packages tested were above the specified concentration 
limit for mercury, and no single package tested above the limit for more than one regulated 
metal. It should be noted that due to the costs and difficulty in testing for hexavalent chromium, 
the chromium testing done by New York was for total chromium only and may not have 
indicated violations of the hexavalent chromium requirements. 

The 1996 test-program involved 23 packaging components that were also sent to an 
independent laboratory for analysis. Three analytical samples were taken from each item. The 
test results showed that two of the packages tested above the limit for total chromium, and one 
tested above the concentration limit for lead. No packages tested above the limit for cadmium or 
mercury, and none tested above the limit for more than one regulated metal. Again, due to the 
costs and difficulty in analyzing for hexavalent chromium, the chromium testing done by New 
York was for total chromium only and may not have indicated violations of the hexavalent 
chromium requirements. 

New York test in^ - Measured Compliance Rates 

Cadmium 
Chromium* 

Mercury 100% 100% I 
*Total chromium was measured in study-compliance rate for hexavalent chromium may be 

/ Lead 
I I 

higher. 

199411995 
91% 
73% 
91% 

Minnesota's Com~liance Testing: 

1996 
100% 
9 1 % 
96% 

To check compliance, the Minnesota Pollution Control Agency (MPCA) performed some 
limited testing of packaging in 1997. The agency used the testing protocol developed by the 
state of New York, so that results would be directly comparable. The results showed that all of 
the packages tested were well within compliance with the requirements of the statute. 

Standard chain-of-custody protocol was used as the packages were purchased and tested. 
Packages were chosen randomly and with as wide a variety of packaging material types as 
possible. As the New York Department of Environmental Conservation discovered when they 
conducted packaging testing, it is usually impossible to separate the different packaging 
components from each other, such as the printing ink from the substrate. In most cases the entire 
package was tested. A total of 29 items, products and packages, were tested for lead, mercury 
and cadmium. Detection levels for the three metals were set at .02 PPM for mercury, .96 PPM 
for cadmium, and 8.8 PPM for lead. Only one package tested rose above the detection limits for 
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lead at a level of 9.4 PPM. The package was a boxboard backing for a blister pack containing a 
party favor. Only the. boxboarct portion-of the package was tested. 

MPCA staff hopes to do more testing in the future, and modest amounts of money have 
been allocated for testing activities. Ideally, through the TPCH, Minnesota's resources can be 
combined with those of other states for a more unified approach to testing. 

Appendix F contains a state-by-state summary of compliance efforts. 

An Earlv Success: 

Among the various packaging components affected by the toxics legislation was the lead- 
foil wrapper used to protect wine bottles. By 1992, these wrappers were replaced with either 
plastic or non-leaded foil for all wine sold in the U.S. Through the initial efforts of the TPCH, 
other organizations such as the Federal Food and Drug Administration became aware of the 
problem, which led to an early success in the elimination of this packaging waste from the solid 
waste stream. In 1996, approximately 1.61 billion bottles of wine were sold in the U.S. 
Therefore, this action resulted in the avoidance of a potential 1.61 billion lead wrappers from the 
solid waste stream. At 0.5 ounceslwrapper, this would indicate a total reduction of up to 500,000 
pounds of lead which is being kept out of the environment (landfills or municipal incinerators) 
on an annual basis. These reductions will continue to increase as new wine bottles replace older 
bottles that still contain the lead wrappers because they were manufactured prior to the effective 
date of the legislation. 
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CHAPTER FOUR: IMPROVING THE MODEL TOXICS IN PACKAGING 
LEGISLATION 

After thoroughly reviewing the provisions of the Model Toxics in Packaging Legislation, - the Toxics in Packaging Clearinghouse (TPCH) identified several areas requiring clarification 
and modification. This chapter presents those findings with recommendations and the rationale 

- for the suggested actions. 

Recommendation 1: 

c and fo 
The TPCH recommends that the Model Legislation emphasize that its requirements 
apply to both I reign packagin ackaging components. 

- 
The primary industry groups that the TPCH has worked with are domestic organizations 

that are producing their packaging in the United States. However, some importers or distributors 
of foreign packaging are unaware of, or non-compliant with, this packaging legislation. Under 
the Toxics in Packaging legislation, foreign packaging is regulated to the same extent as 
domestic packaging. Compliance and enforcement efforts have the effect of minimizing the 
unfair economic advantage gained by non-compliance. 

The TPCH recommends working more closely with trade organizations that are affiliated 
with the importers or distributors of imported products contained in packaging which has been 
produced in a foreign country, in order to educate them on the requirements of Toxics in 
Packaging Legislation. 

In addition, the following changes to the Model Toxics in Packaging Legislation are 
recommended: 

Section 3. Definitions 

"Package": means any container, produced either domestically or in a foreign country, 
providing a means of marketing, protecting or handling a product and shall include a 
unity package, an intermediate package or a shipping container as defined in ASTM 
0996. "Package" shall also mean and include such unsealed receptacles as carrying 
cases, crates, cups, pails, rigid foil and other trays, wrappers and wrappingfilms, bags 
and tubs. 

"Distributor": means any person, Jrm or corporation who takes title to goods, produced 
either domestically or in a foreign country, purchased for resale. 

"Packaging Component": means any individual assembledpart of apackage which is 
produced either domestically or in a foreign country, such as, but not limited to, any 
interior or exterior blocking, bracing, cushioning, weatherproojing, exterior strapping, 
coatings, closures, inks and labels. Tin-plated steel that meets the American Society for 
Testing and Materials (ASTIY) specijication A-623 shall be considered as a single 
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package component. Electro-galvanized coated steel and hot dipped coated galvanized 
steel that meets the American Sociev for Testing and Materials (ASTM spec8cation A- 
525 and A-879 shall be treated in the same manner as tin-plated steel. 

Recommendation 2: 

The TP( Is extension of the recycling exemption (5c) to January 1,2010. 
- 

When the Model Toxics in Packaging Legislation was drafted in 1989, an exemption was 
provided for packages and packaging components made from recycled materials. This 
exemption was created in order to avoid impeding municipal recycling programs. The reasons 
for this exemption were the relative immaturity of state and local recycling programs and the 
uncertainty of their future economic success. In addition, unintentional processing of some of 
the regulated elements could occur in recycling systems (see Toxics in Packaging Legislation: A 
Comparative Analysis, page 2, Revised Edition, August 1993). Because the CONEG Governors 
were committed to recycling programs, it was the Task Force's intent that this legislation not 
hinder recycling programs. ' At the same time, however, the Source Reduction Council wanted to 
encourage the recycling industry to develop techniques to eliminate these elements from 
packaging during the first six years the Model was in effect. The recycling exemption was 
originally intended to expire six years after its enactment. 

At this writing, recycling programs have not yet reached technical, logistical or economic 
maturity. The TPCH continues to support the view that recycling programs should not be 
subjected to regulations that would hinder their development or discourage new programs. 
Therefore, the TPCH recommends that the recycling exemption be extended to January 1,20 10. 

The following changes to the Model Toxics in Packaging Legislation are recommended: 

Section 5. Exemptions 

c. packages andpackaging components that wozild not exceed the maximum contaminant 
levels set forth in d'ubsection (c) of Section 4 of this Act but for the addition of recycled 
materials; and provided that the exemption for this subparagraph shall expire January I ,  
2BB8 201 0, and shall not apply to any cadmium, lead, mercury or hexavalent 
chromium that has been recovered and separated from other materials for use as a 
metal or metallic compound; or 

With the exception of certain aluminum packaging, most recycling systems are not 
"closed-loop" (i.e., packaging recycled into packaging). Most recycling is "open-loop" (i.e., 
materials collected from a variety of sources, including discarded products, as well as discarded 
packaging). For example, the steel industry uses a variety of scrap steel from sources such as 
automobiles, appliances, construction material, and cans as well as "in-house" scrap. These 
materials are mixed together to manufacture new steel which, in turn, is made into new 
automobiles, appliances and construction materials, as well as cans. 
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This open-loop recycling process is economically advantageous; it allows industry to use 
a variety of source materials-not just recycled packaging for producing new packaging or 
recycled products for producing new products. If the system were closed-loop, concerns about 
toxicity in packaging would not exist because the feedstock materials (collected packaging) 
would already meet legislative requirements. However, the system is not closed-loop, nor is it 
reasonable to expect that it will be in the hture. Therefore, it is neither technically feasible nor 
economically practical at this time to require a guarantee that dl non-packaging recycled 
material entering the packaging manufacturing process be completely free of the regulated 
metals. 

An example taken from the steel recycling industry illustrates this point. Small amounts 
of the regulated metals may be present in the feedstocks from old automobiles or appliances (not 
cans). Even though the metals.are not specifically added during the steel manufacturing process 
(or are under the threshold limits), the final package (cans) could be considered out of 
compliance because one or more of the four regulated metals may have been introduced into the 
process earlier through the recycled materials feedstock. Although it is not economically feasible 
to test each item of recovered non-packaging material prior to its recycling, it is possible and 
practical to test a single homogeneous batch of steel that results after the individual, 
heterogeneous recycled feedstocks have been compiled, mixed together, and melted. (Similar 
examples may or may not apply to recycled materials other than steel.) 

The Model Legislation does distinguish between recycled materials that are 
packaging or packaging components and other recycled materials defined as products. 
Restrictions on the levels of the four regulated metals in products are relatively rare, yet these 
products are very much in demand and are used as feedstocks for recycling. 

The TPCH recognizes that the testing of individual or batch post-consumer recycled 
materials for the regulated metals prior to reprocessing is neither economical nor practical. Both 
closed-loop and open-loop recycling programs are treated on an equal basis with respect to this 
exemption. 

Considering all of the above, final packaging manufactured from recycled material should 
still not be allowed to exceed the total regulated metal concentration limit of 100 ppm. This 
level can be achieved by refining the materials or adding virgin or non-contaminated materials. 
As long as the total concentration of the four regulated metals in the finished packaging or 
packaging component meets or is below the threshold of 100 ppm, the goal of encouraging 
recycling, using recycled materials from a variety of sources, should be met in perpetuity. 

Further, the TPCH believes it is necessary to clarify in the law that the recycling 
exemption does not cover the intentional introduction of the four regulated metals even if the 
metals are derived from recycled feedstock. For example, it is not acceptable to use a pigment 
that contains lead simply because the lead was recovered from lead-acid batteries. To qualify for 
the recycling exemption, the regulated metal in question must have been present as a minor 
ingredient in the discarded waste material before that waste material was designated for 
recycling. 
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Recommendation 3: 

The TPCH recommends modification of the language for the "exemption for packaging 
components with no feasible alter~ative(s)~ (5dk 

Through several submitted exemption requests, it became clear to the TPCH that the 
language used for the "no feasible alternative" exemption needed to be strengthened and clarified 
in order to ensure that these exemptions are considered in light of the original intent of the 
drafters of the legislation. The intent of the exemption is to provide for the protection, safe 
handling and function of the package contents, rather than to allow the use of the regulated 
metals for package design or marketing purposes. When the model was originally drafted in 
1989, it was recognized that some situations would occur where there would be no feasible 
alternative or substitute-for-the.regulated metals in the package~or packaging component. It was 
hrther recognized at that time that this exemption would apply only in situations where the 
regulated metal was "essential to the protection, safe handling or function of the package's 
contents." An example of such a situation is the use of lead-lined packages and containers which 
are required for the safe handling of radioactive materials. It was never the intent of this 
exemption to be applied to instances where the metal is present purely for marketing reasons, 
such as color changes in inks, pigments and dyes. 

The following changes to the Model Toxics in Packaging Legislation are recommended: 

Section 5. Exemptions 

d. those packages or packaging components to which lead, cadmium, mercury or 
hexavalent chromium have been added in the manufacturing, forming, printing or 
distribution process for which there is no feasible alternative, provided that the 
manufacturer of a package or packaging component must petition the [Sstate 
administrative agency] for any exemption from the provisions of this subsection for a 
particular package or packaging component based upon the criterion and submit such 
documentation as necessary to support the request for the exemption; and provided 
firther that the [Sstate administrative agency] may grant an exemption for up to two 
years if warranted by the circumstances; andprovided further that such an exemption 
may, upon reapplication for exemption and meeting the criterion of this subsection, be 
renewed at two-year intervals. For purposes of this subsection, a use for which there is 
no feasible alternative is one in which the petitioner conclusively demonstrates that the 
regulated substance is essential to the protection, safe handling, or finction of the 
package's contents and that technical constraints preclude the substitution of other 
materials. "No feasible alternative" does not include use of any of the regulated metals 
for the purposes of marketing; or 

Recommendation 4: 

The TPCH recommends extension of the exemption (5e) for reused packages and 
packaging c o m p o ~ a t a r e - r e g u i a t e d - b y  federal-andhrgtate ltealth,*safetymd - 

transportation requirements to January 1,2010. 
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When the model legislation was created in 1989, it wasrecognized that a regulated metal 
may be needed in certain special reusable packaging because of its unique intrinsic properties. 
This includes the use of lead in containers for radioactive materials (such as radioisotopes used in 
medicine) in order to shield the radioactivity from the handlers, its use as a constituent of safety 
plugs on certain reusable compressed gas cylinders to allow the gas to vent in case the cylinder is 
involved in a fire (thereby preventing an explosion), as well as other such specialized packaging 
uses for the regulated metals. Since millions of these containers are used, and they are already 
tightly regulated by many federal agencies, an exemption was included in the model legislation 
in order to eliminate an additional regulatory burden on the manufacturers and users of such 
packaging . 

This exemption differs from the similar exemptions-in 5(b).and 5(f) in that this exemption 
is automatic, not requiring that the manufacturer or distributor petition the state agency for an 
exemption. Having an automatic exemption for this type of packaging should help continue the 
collection and reuse of such packaging, which provides an additional environmental benefit over 
single package use. Of course, in order to qualify for this exemption the individual packages 
must be handled according to federal and state health, safety and transportation regulations, 
properly collected and reused, and properly disposed of as regulated hazardous waste at the end 
of their useable life. 

The following change to the model Toxics in Packaging Legislation is recommended: 

Section 5. Exemptions 

e. packages andpackaging components that are reused but exceed contaminant levels set 
forth in Subsection c of Section 4 of this Act, provided that the product being conveyed by 
such package and/or the packagelpackaging component is (are) regulated under Federal 
andlor State health or safety requirements; and provided that transportation of szlch 
packaged product is regulated under Federal and/or State transportation requirements, 
and provided that disposal of such package is preformed according to Federal and/or 
State radioactive or hazardous waste disposal requirements, and 
provided that an exemption under this subparagraph shall expire on January 1, 2888 
2010; or 

Recommendation 5: 

The TPCH recommends extension of the controlled distribution exemption (Sf) to 
January 1,20 

The TPCH supports the continuation of the exemption for the controlled distribution and 
reuse of packaging or packaging components. This exemption most frequently applies to items 
such as reusable pallets, packing crates or milk bottles, where the metals may be added to plastic 
pallets to assist with slowing ultraviolet light deterioration of the package, or to glass milk bottles 
to provide a more "permanent? label h a t  can withstandlepeated handling and washing of the 
containers. In order to continue to encourage reusable containers, the following changes to the 
Model Toxics in Packaging Legislation are recommended: 
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Section 5. Exemptions 

J packages and packaging components having a controlled distribution and reuse that 
exceed the contaminant levels set forth in dubsection c of Section 4 of this Act, provided 
that the manufacturer or distributor of such packages or packaging components must 
petition the (state administrative agency) for exemption and receive approvalfiom the 
(Sstate administrative agency, working with the ~ T o x i c s  in Packaging 
Clearinghouse) according to standards in dubsection f (I) below set by such agency and 
based upon satisfactory demonstrations that the environmental benefit of the controlled 
distribution and reuse is signzjkantly greater as compared to the same package 
manufactured in compliance with the contaminant levels set forth in dubsection c of 
Section 4; andprovided that an exemption under this subparagraph shall expire on 
January 1, 2QW2010. 

I. Standards 

A plan, to be proposed by the manufacturer seeking the exemption of his designee, shall 
include each of the following elements: 

i. a means of identzfiing in a permanent and visible manner those reusable entities 
containing regulated metals for which an exemption is sought; 

ii. a method of regulatory andfinancial accountability so that a spec fled percentage of 
such reusable entities manufactured and distributed to other persons are not discarded 
by those persons after use, but are returned to the manufacturer or hidher designee; 

iii. a system of inventory and record maintenance to account for reusable entities placed 
in, and removedfiom, service; 

iv. a means of transforming returned entities, that are no longer reusable, into recycled 
materials for manufacturing or into manufacturing wastes which are subject to existing 
Federal andlor State laws or regulations governing such manufacturing wastes to ensure 
that these wastes do not enter the commercial or municipal waste stream; and 

v. a system of annually reporting to the (appropriate State administrative agency) 
changes to the system and changes in designees. 

Recommendation 6: 

The TPCH recommends that the glass and ceramics exemption (Sg), adopted by the 
Toxics in Packaging Clearinghouse on September 27,1996, be extended six years to 
January 1,2005. 

Heavy metals are contained in ceramic enamel used to print labels onto glass and ceramic 
packaging. Following application, the enamels may be fired onto the glass or ceramic substrate. 
During this process, the enamels and heavy metals are "vitrified" or chemically bonded onto the 
substrate, becoming an integral part of the glass or ceramic material. If properly applied, the 
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metals are very highly resistant to leaching in landfills or to volatilization in incinerators. The 
TCLP test cited in the language of the amendment is used to determine whether the materials are 
satisfactorily vitrified to prevent leaching. When vitrified, heavy metal-containing glass or 
ceramic packaging gets into an incinerator, the glass or ceramic label would remain stable and 
heavy metals would not be released into the air. 

Much of the rationale for the exemption hinges on the fact that three of the regulated 
metals (lead, cadmium, and hexavalent chromium), after vitrification through appropriate 
thermal processes, display a continuing affinity for the parent glass or ceramic material during 
and after either incineration or landfilling. Few if any other materials can make this claim, 
particularly during incineration where in most other cases the regulated metals would be 
expected to volatilize and emit to the atmosphere or be converted to soluble forms, such that 
leachate tests of the resulting bottom ash or fly ash would not pass the environmental standards 
set by the U.S. Environmental Protection Agency. 

It should be noted that the leachate testing rationale used to justify this exemption for the 
glass and ceramics industry is peculiar to that industry. The rationale was determined after an 
extensive review of technical evidence, provided by the industry over a period of more than four 
years and substantiated by independent scientific and engineering experts whose counsel was 
sought by the TPCH. Proponents of any other material classification who might seek a similar 
exemption should expect to go through a similar rigorous process of proof. 

The TPCH is proposing a ten-year extension of the exemption, consistent with other 
proposed amendments to the model legislation. Earlier, it had appeared that a recent alternative 
technology being advanced by one manufacturer might replace the use of ceramic enamels on 
glass andlor ceramic packaging. However, there is no evidence that the alternative meets the 
functional/durability requirements of those who use ceramic enamel labels or that it has achieved 
acceptance within the manufacturing community. There are no other known materials that can 
replicate the functional qualities of ceramic enamels used on some glass and ceramic packaging. 

The following changes to the Model Toxics in Packaging Legislation are 
recommended: 

Section 5. Exemptions 

g. A package or packaging component that is glass or ceramic which has a vitriJied 
&m=&m label and when tested in accordance with the Toxicity Characteristics 
Leaching Procedure~me thodo10  described in US EPA 2k-&&kdDocument SW- 
846 does not exceed I .  0 ppm fir cadmium, 5.0 ppm for hexavalent chromium and 5.0 
ppm for lead; andprovided that an exemption under this subparagraph shall expire on 
January 1, 24W 2005. Mercury shall not be exempted by this provision. 

The term label is used in place of "decoration." This is intended to focus on the practical 
purposes for using an "applied ceramic label" on glass or ceramic packaging. "Decoration" is a 
term used in the glass-and ceramic industry to-refer to surface treatments that serve both 
utilitarian and ornamental purposes. To those outside the industry, however, it suggests an 
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unnecessary aesthetic function and is, therefore, misleading. Applied ceramic labels are used as 
an alternative to paper or other forms of labeling of a product. The label bears essential 
information about the content, its use, and, in some cases, warnings or other information required 
by law. 

Applied ceramic labels are used where the product manufacturer desires a permanent 
label capable of: 

repeated dishwashing, as in milk bottles or returnable soda bottles; 

extensive, long-term handling, such as cosmetic containers that last a relatively long 
time and are handled repeatedly; 

withstanding various temperatures including exposure to ice andlor ice cold water, as 
are beverage bottles in some social settings; 

withstanding other environmental stress such as lengthy exposure to sunlight; 
long-term durability as required for certain valuable collector bottles. 

Recommendation 7: 

The TPCH recommends regular state review of the model legislation and its exemptions. 

For future consideration of continuing exemptions, the following changes to the Model 
Toxics in Packaging Legislation are recommended: 

Section 8. State Review 

[The state administrative agency] shall, in consultation with the 
-Toxics in Packaging Clearinghouse (TPCH), review the eflectiveness of 
this Act within five years of its adoption and every 5 years thereafter 
hr,n and shall provide a report based upon that review to 
the Governor and Megislature. The report may contain recommendations to add other 
toxic substances contained in packaging to the list set forth in this Act in order to further 
reduce the toxici@ ofpackaging waste, and a description ofthe nature ofthe substitutes 
used in lieu of lead, mercury, cadmium, and hexavalent chromium. 

[The Sstate administrative agency] shall, in consultation with the 
TPCH, review the extension of any exemption as it is provided for in 

/r. ) $Section 5 of this Act. This review shall commence no later than January 
I ,  UW two years prior to the expiration of the exemption. A report based upon that 
review shall be provided to the Governor and Llegislature by January I 44W of the year 
prior to the expiration of the exemption.. 
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- 
CHAPTER FIVE: REGULATING ADDITIONAL SOURCES OF TOXICS 

Application of Legislation to Other Compounds 

Section 8 (State Review) of the Model Legislation calls for the appropriate state 
administrative agency to conduct a periodic effectiveness review of the enacted law. That review 
provides the state with the opportunity to recommend other toxic substances to the existing law. - Although the TPCH is not recommending adding additional toxics to the Model Legislation at 
this time, the TPCH will need to identi@ a scientific, peer reviewed toxics protocol, should the 
states andlor the TPCH decide to pursue this matter in the future. - 

ducts Toxics in Prod 

Several states concerned about airborne mercury from municipal solid waste (MSW) 
incinerators are considering the benefits of "Toxics in Products" laws to target the same metals 
as the Toxics in Packaging laws. To date, Minnesota is the only state that has passed such 
legislation. A widely adopted Toxics in Products law would complement the Toxics in 
Packaging law and would have the potential to contribute significantly to the long term strategy 
of reducing toxics emissions. Some states (including Maine and Vermont) have adopted product 
legislation which is designed to boost the infrastructure of recycling, but efforts to reduce at the 
source are equally, if not more, effective in addressing the problem. 

The success of the Toxics in Packaging laws in the states demonstrates the benefits of 
states working together to solve common environmental problems. States should work together 
to avoid a variety of laws that are inconsistent among the states and, consequently, difficult for 
industry to follow. Further, industry should be invited to participate in the process to help 
establish realistic dates by which manufacturers can develop non-toxic alternatives. The TPCH 
strongly recommends that any initiatives in drafting additional toxics in products laws be done 
using this same approach-as was used in the development of the Toxics in Packaging law. 
Allowing industry to provide their perspective on decisions which affect their businesses can 
only further strengthen the possibility of achieving permanent solutions. 

- 
The current charter of the Toxics in Packaging Clearinghouse does not permit it to 

consider extension of its jurisdiction to products. Products are more complex than packaging - and require whole new inputs and technical considerations, as well as representation fiom many 
additional aflected groups. 
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CHAPTER SIX: CONCLUSIONS, FUTURE ACTIONS 

Based upon the review of the Model Legislation, its administration, and impact, the 
following conclusions are presented: 

The model legislation continues to be considered both nationally and internationally 
as prototype legislation for reducing metals in packaging. 

The TPCH continues to ease the administrative burdens and provides a forum for 
policy discussions for the participating states and for industries seeking exemptions or 
clarifications from those states. 

Because the benefits of the TPCH do not extend to nonparticipating states, affected 
industries must deal separately with those states when applying for exemptions and 
clarifications. 

With the shift in association to the Council of State Governments from CONEG, the 
TPCH now has a national forum in which to communicate with other states that have 
passed or are considering packaging legislation based upon the Model Toxics in 
Packaging law. 

Uniform Toxics in Packaging Legislation across governmental units is beneficial to 
both industry and states. 

Methodologies exist and are being used by affected industries to test their packaging 
for the heavy metals. The test methods have not proven effective for hexavalent 
chromium, and therefore, a more accurate detection methodology is needed. 

Determining the impact of the Toxics in Packaging laws on the toxicity levels of 
MSW streams is theoretically feasible, but would be extremely difficult and costly. 

The TPCH is not recommending the regulation of any additional toxic substances in 
packaging at this time. A toxics protocol should be identified and adopted by the 
state members of the TPCH before any additional substances are considered for 
regulation. 

Testing of packaging and enforcement of Toxics in Packaging legislation is critical to 
the continued success of the law. 

The following actions are recommended by the TPCH in order to continue implementing 
and promoting the Model Toxics in Packaging Legislation: 
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Actions by the States: 
Implement-the recommended changes to the Model Legislation as identified in 
Chapter 4 of this report. 

Compliance assistance and enforcement efforts should be directed toward ensuring 
that imported packaging is meeting the same standards as domestic packaging. As a 
component of these efforts, the TPCH will continue to perform outreach activities and 
attend national forums to reach both smaller and international companies. 

Actions bv the TPCH: 
Actively recruit non-member states that have enacted laws based on the Model Toxics 
in Packaging Legislation to become members in the TPCH; 

Encourage states that are considering Toxics in Packaging Legislation to adopt the 
model legislation and to become members in the TPCH; 

Develop a plan that can be used by the states for the testing and enforcement of the 
requirements of the Toxics in Packaging legislation. ';ampling protocols and testing 
methodologies to determine the level of industry compliance with the packaging laws, 
should be scientifically designed and peer-reviewed for improved statistical accuracy. 
Additionally, more comprehensive testing may be achieved by pooling resources 
among the regulated states for a broader sampling range. As resources become 
available, additional states should engage in the agreed-upon testing strategy. 

Initiate a system for monitoring the developments and gathering data relating to 
Toxics in Packaging in the U.S. and internationally. 

Identify a pool of experts to assist with technical issues submitted to the 
Clearinghouse that require specialized scientific expertise or knowledge; 

Continue to update the Comparative Analysis of state Toxics in Packaging laws in 
order to identify variations in provisions; 

Continue to receive all exemption requests and written questions on behalf of the 
member states, and in turn track and coordinate the dissemination of these requests 
and questions to the participating states in a timely manner; 

Produce outreach and information materials for both industry and the states regarding 
the Toxics in Packaging Model Legislation and the TPCH. Assuming that most 
major companies are aware of the toxics in packaging legislation and are in 
compliance, future educational efforts will focus on small businesses that may not be 
aware of their responsibilities. 

Work with therCouncil-of State Governments to  promote the Model Legislation to 
other state governments. 
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MODEL TOXICS IN PACKAGING LEGISLATION 

Summary 

The legislation calls for the reduction of lead, mercury, cadmium and hexavalent 
chromium in packaging or packaging materials used or sold within the state. 

Manufacturers and distributors have two years from the effective date of the law to clear 
inventory and make necessary adjustments to their operations in order to comply with the law. 

Manufacturers and distributors of packaging or packaging materials would be required to 
reduce the sum of the concentration levels of incidentally introduced lead, cadmium, mercury. 
and hexavalent chromium to 600 parts per million two (2) years after the legislation is signed 
into law; 250 parts per million 3 years after it is signed into law; and 100 parts per million 4 
years after it is signed into law. The legislation prohibits the intentional introduction of the four 
heavy metals during manufacturing or distribution. 

The legislation provides an exemption for packaging made from recycled materials; 
packages and packaging components manufactured prior to the effective date of the legislation; 
packaging that is essential to the protection, safe handling or function of the package's contents - 
for example, medical products related to radiation therapy, x-rays, etc.; packages and packaging 
components for which there is no feasible alternative; reusable packaging for products that are 
subject to other federal or state health, safety, transportation, or disposal requirements (i.e., 
hazardous waste); packaging having a controlled distribution and reuse (i.e., beverage containers 
subject to mandatory deposit requirements); and packaging or packaging component that is glass 
or ceramic where the decoration has been vitrified and when tested, meets specific requirements. 

Manufacturers and suppliers of packaging and packaging components are required to 
furnish a certificate of compliance to the purchasers of packaging. (This applies to companies 
who actually put their products in the package and does not apply to the retailer or the individual 
consumer). The public and the state have access to these certificates. 

The legislation also provides for a review process by the state to determine the 
effectiveness of the Act. More specifically, that review will address the need to continue the 
recycling exemption and will determine if other toxic substances contained in packaging should 
be subject to reduction. 

updated: December 1998 
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Modified as of December 1998 
- Please recycle all other copies. 

Model Toxics in Packaging Legislation 
of 

The Toxics in Packaging Clearinghouse 

Section 1. (Title) 

Section 2. The legislature finds and declares that: 

a. The management of solid waste can pose a wide range of hazards to public health and safety 
and to the environment; 

b. Packaging comprises a significant percentage of the overall solid waste stream; 

c. The presence of heavy metals in packaging is a part of the total concern in light of their likely 
presence in emissions or ash when packaging is incinerated, or in leachate when packaging is 
landfilled; 

d. Lead, mercury, cadmium and hexavalent chromium, on the basis of available scientific and 
medical evidence, are of particular concern; 

e. It is desirable, as a first step in reducing the toxicity of packaging waste, to eliminate the 
addition of these heavy metals to packaging; and 

f. The intent of this Act is to achieve this reduction in toxicity without impeding or 
discouraging the expanded use of recycled materials in the production of packaging and its 
components. 

Section 3. Definitions 

"Packagen means: any container, produced either domestically or in a foreign country, 
providing a means of marketing, protecting or handling a product and shall include a unity 
package, an intermediate package or a shipping container as defined in American Society of 
Testing and Materials (ASTM) specification D 996. "Package" shall also mean and include such 
unsealed receptacles as carrying cases, crates, cups, pails, rigid foil and other trays, wrappers and 
wrapping films, bags and tubs. 

"Distributorn means: any person, firm or corporation who takes title to goods, produced either 
domestically or in a foreign country, purchased for resale or promotional purposes. 

"Packaging Component" means: any individual assembled part of a package which is 
produced either domestically or in a foreign country, such as, but not limited to, any interior or 
exterior blocking, bracing, cushioning, weatherproofing, exterior strapping, coatings, closures, 
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inks and labels. Tin-plated steel that meets the American Society for Testing and Materials 
(ASTM) specification A 623 shall be considered as a single package component. Electro- 
galvanized coated steel and hot dipped coated galvanized steel that meets the American Society 
for Testing and Materials (ASTM) specifications A 525 and A 879 shall be treated in the same 
manner as tin-plated steel. 

"Manufacturing" means: Physical or chemical modification of (a) material(s) to produce 
packaging or packaging components. 

"Distribution" means: The practice of taking title to (a) package(s) or packaging 
components(s) for promotional purposes or resale. Persons involved solely in delivering (a) 
package(s) or packaging component(s) on behalf of third parties are not considered distributors. 

"Manufacturer" means: Any person, firm, association, partnership, or corporation producing 
(a) package(s) or packaging component(s) as defined in this Act. 

"Supplier" means: Any person, firm, association, partnership, or corporation who sells, offers 
for sale, or offers for promotional purposes packages or packaging components which shall be 
used by any other person, firm, association, partnership, or corporation to package (a) product(s). 

"Intentional Introduction" means: The act of deliberately utilizing a regulated metal in the 
formation of a package or packaging component where its continued presence is desired in the 
final package or packaging component to provide a specific characteristic, appearance, or quality. 

The use of a regulated metal as a processing agent or intermediate to impart certain chemical or 
physical changes during manufacturing, whereupon the incidental retention of a residue of said 
metal in the final package or packaging component is neither desired nor deliberate, is not 
considered intentional introduction for the purposes of this Act where said final package or 
packaging component is in compliance with subsection c of Section 4 of this Act. 

The use of recycled materials as feedstock for the manufacture of new packaging materials, 
where some portion of the recycled materials may contain amounts of the regulated metals, is 
not considered intentional introduction for the purposes of this Act where the new package or 
packaging component is in compliance with subsection c of Section 4 of this Act. 

"Incidental Presence" means: The presence of a regulated metal as an unintended or undesired 
ingredient of a package or packaging component. 

Section 4. ProhibitionISchedule for Removal of Incidental Amounts 

a. As soon as feasible but not later than two years after the adoption of this Act, no package or 
packaging component shall be offered for sale or for promotional purposes by its manufacturer or 
distributor in the state of , which includes, in the package itself or in any 
packaging component, inks, dyes, pigments, adhesives, stabilizers or any other additives, any 
lead, cadmium, mercury or hexavalent chromium which has been intentionally introduced as an 
element during manufacturing or distribution as opposed to the incidental presence of any of 
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these elements. 

b. As soon as feasible, but not later than two years after the adoption of this Act, no product 
shall be offered for sale or for promotional purposes by its manufacturer or distributor in the state 
of in a package which includes, in the package itself or in any of its packaging 
components, inks, dyes, pigments, adhesives, stabilizers or any other additives, any lead, 
cadmium, mercury or hexavalent chromium which has been intentionally introduced as an 
element during manufacturing or distribution as opposed to the incidental presence of any of 
these elements. 

c. The sum of the concentration levels of lead, cadmium, mercury and hexavalent chromium 
present in any package or packaging component shall not exceed the following: 

600 parts per million by weight (0.06%) effective two (2) years after adoption of this 
statute; 

250 parts per million by weight (0.025%) effective three (3) years after adoption of 
this statute; and 

100 parts per million by weight (0.01%) effective four (4) years after adoption of this 
statute. 

Section 5. Exemptions 

All packages and packaging components shall be subject to this Act except the following: 

a. those packages or package components with a code indicating date of manufacture that were 
manufactured prior to the effective date of this statute; or 

b. those packages or packaging components to which lead, cadmium, mercury or hexavalent 
chromium have been added in the manufacturing, forming, printing or distribution process in 
order to comply with health or safety requirements of Federal law, provided that the 
manufacturer of a package or packaging component must petition the [State administrative 
agency] for any exemption from the provisions of this subsection for a particular package or 
packaging component based upon either criterion; and provided M h e r  that the [State 
administrative agency] may grant an exemption for up to two years if warranted by the 
circumstances; and provided further that such an exemption may, upon reapplication for 
exemption and meeting the criteria of this subsection, be renewed at two-year intervals; or 

c. packages and packaging components that would not exceed the maximum contaminant levels 
set forth in subsection c of Section 4 of this Act but for the addition of recycled materials; and 
provided that the exemption for this subparagraph shall expire January 1,2010; and shall not 
apply to any cadmium, lead, mercury or hexavalent chromium that has been recovered andfor 
separated from other materials for use as a metal or metallic compound; or 

d. those packages or packaging components to which lead, cadmium, mercury or hexavalent 
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chromium have been added in the manufacturing, forming, printing or distribution process for 
which there is no feasible-alternative; provided that the manufacturer of a package or packaging 
component must petition the [State administrative agency] for any exemption fiom the 
provisions of this subsection for a particular package or packaging component based upon the 
criterion and submit such documentation as necessary to support the request for the exemption; 
and provided fbrther that the [State administrative agency] may grant an exemption for up to two 
years if warranted by the circumstances; and provided M e r  that such an exemption may, upon 
reapplication for exemption and meeting the criterion of this subsection, be renewed at two-year 
intervals. For purposes of this subsection, a use for which there is no feasible altemative is one 
in which the petitioner conclusively demonstrates that the regulated substance is essential to the 
protection, safe handling, or function of the package's contents and that technical constraints 
preclude the substitution of other materials. "No feasible altemative" does not include use of any 
of the regulated metals for the purposes of marketing; or 

e. packages and packaging components that are reused but exceed contaminant levels set forth 
in subsection c of Section 4 of this Act, provided that the product being conveyed by such - package and/or the package\packaging component is (are) regulated under Federal and/or State 
health or safety requirements; and provided that transportation of such packaged product is 
regulated under Federal and/or State transportation requirements, and provided that disposal of - such package is performed according to Federal and/or State radioactive or hazardous waste 
disposal requirements, and provided that an exemption under this subparagraph shall expire on 

7 

January l ,20  10; or 

f. packages and packaging components having a controlled distribution and reuse that exceed the 
- contaminant levels set forth in subsection c of Section 4 of this Act, provided that the 

manufacturer or distributor of such packages or packaging components must petition the (State 
administrative agency) for exemption and receive approval fiom the (State administrative 

- agency, working with the CONEG Toxics in Packaging Clearinghouse) according to standards in 
subsection f. 1 below set by such agency and based upon satisfactory demonstrations that the 
environmental benefit of the controlled distribution and reuse is significantly greater as compared - to the same package manufactured in compliance with the contaminant levels set forth in 
subsection c of Section 4; and provided that an exemption under this subparagraph shall expire 
on January 1,20 10; and - 

f. 1. Standards - A plan, to be proposed by the manufacturer seeking the exemption of his 
designee, shall include each of the following elements: 

i. a means of identifLing in a permanent and visible manner those reusable entities 
containing regulated metals for which an exemption is sought; 

ii. a method of regulatory and financial accountability so that a specified percentage of 
such reusable entities manufactured and distributed to other persons are not discarded by 
those persons after use, but are returned to the manufacturer or hisher designee; 

iii. a system of inventory and record maintenance to account for reusable entities placed 
in, and removed from, service; 
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iv. a means of transforming returned entities, that are no longer reusable, into recycled 
materials for manufacturing or into manufacturing wastes which are subject to existing 
Federal andlor State laws or regulations governing such manufacturing wastes to ensure 
that these wastes do not enter the commercial or municipal waste stream; and 

v. a system of annually reporting to the (appropriate State administrative agency) changes 
to the system and changes in designees. 

g. A glass or ceramic package or packaging component which has a vitrified label when tested in 
accordance with the Toxicity Characteristic Leaching Procedures of US EPA Test Method and 
publication SW 846, 3d edition, "Test Methods for Evaluating Solid Waste," does not exceed 1.0 
ppm for cadmium, 5.0 ppm for hexavalent chromium and 5.0 ppm for lead; exemption under this 
subparagraph shall expire on January 1,2005. Mercury shall not be exempted by this provision. 

Section 6. Certificate of Compliance 

As soon as feasible, but not later than two years after the adoption of this Act, a Certificate of 
Compliance stating that a package or packaging component is in compliance with the 
requirements of this Act shall be furnished by its manufacturer or supplier to its purchaser 
provided, however, that where compliance is achieved under the exemption(s) provided in 
subsection 5, the Certificate shall state the specific basis upon which the exemption is claimed. 
The Certificate of Compliance shall be signed by an authorized official of the manufacturing or 
supplying company. The purchaser shall retain the Certificate of Compliance for as long as the 
package or packaging component is in use. A copy of the Certificate of Compliance shall be 
kept on file by the manufacturer or supplier of the package or packaging component. Certificates 
of Compliance, or copies thereof, shall be furnished to the [state administrative agency] upon its 
request and to members of the public in accordance with section 9. 

If the manufacturer or supplier of the package or packaging component reformulates or creates a 
new package or packaging component, the manufacturer or supplier shall provide an amended or 
new Certificate of Compliance for the reformulated or new package or packaging component. 

Section 7. Enforcement 

[Each state to add its own enforcement provisions] 

Section 8. State Review 

[The state administrative agency] shall, in consultation with the Toxics in Packaging 
Clearinghouse (TPCH), review the effectiveness of this Act within five years of its adoption and 
every 5 years thereafter. The agency shall provide a report based upon that review to the 
Governor and Legislature. The report may contain recommendations to add other toxic 
substances contained in packaging to the list set forth in this Act in order to further reduce the 
toxicity of packaging waste, and a description of the nature of the substitutes used in lieu of lead, 
mercury, cadmium, and hexavalent chromium. 
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[The State administrative agency]. shall, .in consultation with the TPCH, review the extension of 
any exemption as it is provided for in Section 5 of this Act. This review shall commence no later 
than January 1, two years prior to the expiration of the exemption. A report based upon that 
review shall be provided to the Governor and Legislature by January 1 of the year prior to the 
expiration of the exemption. 

Section 9. Public Access 

Any request from a member of the public for any Certificate of Compliance from the 
manufacturer or supplier of a package or packaging component shall be: 

a. Made in writing-witha copy. provided to the [state administrative agency]; 

b. Made specific as to package or packaging component information requested; and 

c. Responded to by the manufacturer or supplier within 60 days. 

Section 10. Effective Date 

This Act shall become effective immediately upon adoption. 

Section 11. Severability and Construction 

The provisions of this Act shall be severable, and if any court declares any phase, clause, 
sentence, or provision of this Act to be invalid, or its applicability to any government, agency, 
person, or circumstance is declared invalid, the remainder of the Act and its relevant applicability 
shall not be affected. The provisions of this Act shall be liberally construed to give effect to the 
purposes thereof. 

As revised, December 1998. 
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APPENDIX B 

TPCH MEMBERS AND TECHNICAL GROUP 



TOXICS IN PACKAGING CLEARINGHOUSE (TPCH) MEMBERS 
(Updated December 1998) 

State Members: 

Connecticut 
David Westcott 
Department of Environmental Protection 
Waste Management Bureau 
79 Elm Street 
Hartford, CT 06 106-5 127 
(860)424-3666 

lows 
Department of Natural Resources 
Wallace State Office Building 
Des Moines, IA 503 19-0034 
(5 15)28 1-8646 

Maine 
Ron Dyer, Director 
Office of Pollution Prevention 
Environmental Protection Agency 
State House, Station # 17 
Augusta, ME 04333 
(207)287-28 1 1 

Minnesota 
Lloyd Petrie 
Minnesota Pollution Control Agency 
Metro DivisionfCAP 
520 Lafayette Road 
St. Paul, MN 55 155-4194 
(6 12) 297-8383 

New Hampshire 
Sharon Yergeau, Administrator 
Department of Environmental Services 
Box 9516 Hazen Drive 
Concord, NH 0330 1 
(603) 27 1-2900 

New Jersey 
Barbara Maccarillo 
Department of Environmental Protection 
40 1 East State Street 
CN-402 
Trenton, NJ 08625 
(609)984-343 8 

New York 
Peter Pettit 
Department of Environmental Conservation 
50 Wolf Road 
Albany, NY 12233-7253 
(5 18) 457-7337 

Pennsylvania 
Georgia Kagle 
Division of Waste Minimization & Planning 
Department of Environmental Resources 
400 Market StreetJP.0. Box 8472 
Harrisburg, PA 17 105-2063 
(7 17) 787-6239 

Rhode Island 
Tom Amstrong 
RI Department of Environmental Management 
235 Promenade Street, Suite 330 
Providence, RI 02908 
(40 1) 222-3434, ext. 4407 

Vermont 
Gary Gulka 
Chief, Pollution Prevention Section 
Department of Environmental Conservation 
103 South Main Street 
Waterbury, VT 0567 1-0404 
(802) 24 1-3636 

or 
John Miller 
Department of Environmental Conservation 
103 South Main Street 
Waterbury, VT 0567 1-0404 
(802) 24 1-3636 
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TPCH Industry Technical Members: 

The Aluminum Association 
Barry Meyer 
The Aluminum Association 
900 19th Street, NW 
Suite 300 
Washington, DC 20006 
(202) 862-5 18 1 

American Plastic Council 
Stephen Rosario 
Manager, Government Affairs 
American Plastics Council 
1 1 North Pearl Street, Suite 806 
Albany, NY 12207 
(5 18) 432-7835 

Eastman Kodak C o m ~ a n y  
Thomas W. Bober 
Technical Associate, Advanced Technology 
Eastman Kodak Company 
1700 Dewey Avenue, Building 65 
Kodak Park, Room B-0427 
Rochester, NY 1465 0- 1 8 1 8 
(7 16) 722-4720 

Societv of Glass and Ceramic Decorators 
Sandra Spence, CAE 
Executive Director 
Society of Glass and Ceramic Decorators 
1627 K Street NW, Suite 800 
Washington, DC 20006 
(202) 728-4 1 32 

Steel Recvclinn Institute (SRI) 
Walter "Chip" Foley 
General Manager, Federal Relations 
Steel Recycling Institute 
1667 K Street, N.W. 
Suite 460 
Washington, D.C. 20005 
(202) 496-9686 
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APPENDIX C 

HISTORY OF THE TOXICS IN PACKAGING 
CLEARINGHOUSE 



History of the Toxics in Packaging Clearinghouse 
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programs aim1 y of packaging wastes. 

Since the mid-1980s, the Northeastern U.S. has been a focal point for policy debates 
concerning the development of strategies to improve the management of solid wastes. The 
density of the Northeast region's population and limitations on land and other resources 
necessary to support traditional disposal methods led the Northeastern Governors to consider 
options for managing the solid waste problem. In August 1988, CONEG established the SRC, a 
unique partnership of state officials, industry representatives, and nonprofit and environmental 
organizations, to develop policies and meaninghl initiatives designed to reduce packaging 
wastes. In 199 1, the SRC was restructured into the Source Reduction Task Force (SRTF). The 
Toxics in Packaging Clearinghouse (TPCH) was created in 1992, and the SRTF was 
discontinued in 1996. In 1998, the TPCH contracted with the Council of State Governments for 
administrative services. 

The SRTF and its advisory group of industry and nonprofit members aimed to achieve 
the following objectives: 

Encourage cooperative action among industry, nonprofit organizations, and state 
decision-makers to hrther reduce toxics in packaging and products; 

Place state decision-makers in direct contact with those whose actions affect 
packaging; 

Encourage leadership and coordination of the Northeastern states' solid waste 
policies and activities; and 

Encourage credible, voluntary, and market-based source reduction activities that 
reduce the amount of materials going to the waste stream while giving industry 
the flexibility to meet customer needs. 

The SRTF became an essential means by which state decision-makers obtained 
information about technical, economic, and market issues concerning packaging source 
reduction. Task Force programs and projects also provided CONEG states with the framework 
for encouraging consistent, compatible source reduction policies and practices within the region. 
Programs and projects sponsored by the Task Force included the following: 

The "Preferred Packaging Guidelines" recommended, in descending order of 
priority, that companies (1) eliminate packaging whenever possible, or (2) 
minimize packaging, or (3) design packaging to be refillable or reusable, or (4) 
design packaging to contain recycled material or be recyclable. 
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The Model Toxics in Packaging Legislation requires the reduction of four metals 
in packaging to incidental levels. The Toxics in Packaging Clearinghouse 
(TPCH) assists the states and industry with administration of the laws. 

The proposed Model Packaging Standards Legislation provided interested states 
with a statutory means to bring about weight and volume reductions in packaging, 
as opposed to toxics in packaging. The legislation was introduced in two states 
but was never adopted. 

The CONEG Challenge encowaged companies to voluntarily reduce their 
packaging-using the "Preferred Packaging Guidelinesu-and to inform public 
policymakers of their actions and the results of those actions. 

The CONEG Challenge Awards program acknowledged the sowce reduction 
efforts of companies that have taken the Challenge through a national competition 
and award program. 

The Toxics in Packaging Model Legislation originally responded to the Northeastern 
Governors' concerns about the potential adverse public health and environmental 
impacts resulting from the presence of heavy metals in the municipal solid waste stream. 

Although the Governors recognized and applauded industry's voluntary efforts to 
remove toxic constituents from packaging, they still agreed to support development of a policy 
mandating the removal from packaging of fow metals (lead, mercury, cadmium, and hexavalent 
chromium) considered to pose potentially significant risks to the public's health and the 
environment when present in the municipal solid waste stream. An extensive body of 
information, studies, and reports from government (Federal, state, and international) and from 
independent sowces (universities, medical schools, industry, and environmental groups) assisted 
the SRC and the Governors in determining a course of action. 

With implementation of the Toxics in Packaging laws, industries have raised issues 
concerning its requirements and administrative provisions. 

The Model Toxics in Packaging Legislation has enjoyed almost unprecedented success 
in terms of its wide acceptance by individual states. As of December 1998, eighteen states have 
enacted the proposal into law, and its provisions have been adopted by members of the European 
Union. Soon after its first enactment, state agencies realized that, despite its self-certification 
provisions, the law presented certain administrative challenges. The TPCH responded to issues 
and concerns raised by industry regarding the laws' requirements. These include the following: 

Administrative burdens, as a result of the laws' requirements that manufacturers, 
their suppliers, and customers complete and maintain records of certificates of 
compliance on all packages they make or use; 

Appendix C December 1998 



Economic burdens on small businesses that are not staffed or equipped to meet 
the laws' administrative requirements; 

Adverse market impact on small businesses that could not develop or use 
alternative materials or processes without incurring a substantial economic 
burden; 

Misinformation or lack of information about the laws and their requirements, 
including differences between the states; 

Differing views regarding the potential health and environmental risks 
associated with the presence of the regulated metals in certain packaging 
materials; and 

Confusion regarding the exemption application process. 

In 1992, the Toxics in Packaging Clearinghouse (TPCH) was established as a forum to 
address these concerns, assist states with processing exemption and clarification requests, and 
respond to industry inquiries about the laws' requirements. This forum would also provide the 
means by which industry and the states could resolve their differences concerning the 
administration of the laws. 

Anecdotal evidence of industry actions to reduce the regulated metals from packaging 
indicates the positive effect of the Toxics in Packaging laws. 

Although the Task Force has not been able to quantify the effects of the Toxics in 
Packaging laws on the regulated metals content of the MSW stream, industry has provided 
information through the annual CONEG Challenge program report to the Governors illustrating 
manufacturers' efforts to reduce or eliminate the presence of these four metals in packaging and 
packaging components. While most companies reported efforts to eliminate pollutants or 
environmentally harmful substances fiom their packaging and packaging components, companies 
that specifically mentioned efforts to ensure compliance with the Model Toxics in Packaging 
Legislation are noted below: 

Baxter Healthcare Corporation report's as one of its goals that "no heavy metals are 
intentionally added to inks, dyes, adhesives, or other packaging components." 

Bristol-Myers Squibb reports using only "packaging materials and printing inks that 
are fiee of heavy metals." 

Clorox "has placed itself in full compliance with CONEG's Model Toxics Legislation 
by eliminating all heavy metals from its inks and pigments for packaging." 

Digital Corporation's statement of source reduction goals includes reducing "heavy 
metal content in packaging to a minimum, less than 100 parts per million." 
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Eastman Kodak Company's Corporate Packaging Environmental Committee is 
charged to "address the toxics in packaging issue to ensure compliance with the 
CONEG model legislation," among other responsibilities. 

The Gillette Company eliminated heavy metals in inks, dyes, and colorants from 
all packaging materials in North America by 1992 and in Europe by 1993. 

International Business Machines "certifies heavy metals reductions" in its 
packaging as one of its worldwide packaging initiatives. 

Johnson & Johnson removed "heavy metal printing inks . . . from all packaging 
prior to 199 1 ." 

Lever Brothers Company reports "by working with its printed material vendors, 
Lever was one of the first companies to voluntarily reduce heavy metal content 
for inks used in its packages to meet CONEG requirements." 

Millipore Corporation reports "the packaging suppliers' certification of heavy 
metal reductions in packaging, per the CONEG model, was initiated in 1992, with 
a 70 percent compliance response from suppliers in that year. The remaining 
suppliers will provide the same information when the verification is complete." 

Mobil Chemical Company "will continue to assure compliance with the CONEG 
Toxics in Packaging Model Legislation for heavy metals in inks, additives, and 
other packaging components." 

Scott Paper Company "will not allow the intentional inclusion of heavy metals in 
its packaging, and will meet or be lower than the most stringent requirements for 
total heavy metal content in each of its packages, as defined in legislation 
developed by CONEG's Source Reduction Council." 

More detailed reports from these and other companies that have taken the CONEG 
Challenge are included in The CONEG Challenge, Voluntary Packaging Reductions by Industry 
(November 1993). 
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APPENDIX D 

SAMPLE CERTIFICATES OF COMPLIANCE 



SAMPLE 

REDUCTION OF TOXICS IN PACKAGING LAW 
CERTIFICATE OF COMPLIANCE 

We certify that all packaging and packaging components sold to (Company Name) or its subsidiaries in 
the State of (State Name) comply with the requirements of this law; namely that the sum or incidental 
concentration levels of lead, mercury, cadmium & hexavalent chromium present in any package or 
packaging component shall not exceed the following: 

600 Parts Per Million by weight 
(Effective two years after the legislation was signed into law) 

250 Parts Per Million by weight 
(Effective three years after the legislation was signed into law) 

100 Parts Per Million by weight 
(Effective four years after the legislation was signed into law) 

We further certify that in cases where the regulated metals are present at levels below the schedule stated 
above, the regulated metals were not intentionally added during the manufacturing process. 

COMPANY NAME: 

ADDRESS: 

CERTIFIED BY: 
(Name) (Signature) 

(Title) 

Date: 

We will maintain adequate documentation of this certification for inspection upon request. 
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SAMPLE 

REDUCTION OF TOXICS IN PACKAGING LAW 
CERTIFICATE OF COMPLIANCE: 

EXEMPTION STATUS 

We certify that all packaging and packaging components sold to (Company Name) or its subsidiaries in 
the state of (State Name) are in compliance with this law. However, certain packages or packaging 
components produced by (Company Name) are exempt from this law for one or more of the following 
reasons: 

Package and/or packaging components were made or delivered before the 
effective date of the statute prohibition; 

(List package or 
packaging components.) 

Package andlor packaging component contains heavy metals in order to comply 
with federal health and safety requirements, and there is no feasible alternative; 

(List package or 
packaging components.) 

Package and/or packaging component is made from post-consumer material. 
(List package or 
packaging components.) 

COMPANY NAME: 

ADDRESS: 

CONTACT PERSON: 
CERTIFIED BY: 

(Name) (Signature) 

(Title) (Date) 

We will maintain adequate documentation of this certification for inspection upon request. 
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APPENDIX E 

QUESTION AND ANSWER DOCUMENT 



CONEG MODEL TOXICS-IN-PACKAGING LEGISLATION 
Question and Answer Document 

1. Q. Certification: Is the supplier of a package or package component required under the 
law to certify to the purchaser that the four (4) heavy metals were not intentionally added 
during the manufacturing process, or must the supplier also certify that the package or 
component was tested and falls at or below the parts-per-million threshold set in the law? 

A. The certijkation would require thejbllowing: 

The actual certiJicate stating that thejbur heavy metals were neither 
intentionally introduced nor are incidentally present in excess ofthe 
allowable maximum concentrations. 

The state agencies responsible for enforcing this law will assume, when receiving a 
Certificate of Compliance consistent with the Toxics-in-Packaging Legislation, that the 
company has done what is reasonably necessary to stand behind its certijication. In 
cases where the company has existing documentation to ver~f i  that each package 
complies, no firther testing will be necessary and that documentation may be substituted 
f ir  actual test results. A certifzcation prepared without testing should be based on 
ver19able evidence that there has been 'ho intentional addition". 

However, f ir  those companies that cannot document the amount ofheavy metals in their 
package or packaging components, or know them to be present as incidental trace 
contaminants, a certain level of testing will be necessary. The test method chosen and its 
lower detection limit are at the discretion ofthe company and may varyfiom company to 
company andfiom package type to package type, provided that the test is capable of 
conclusively proving that the total of the jbur regulated metals is below 100 ppm. It is 
not expected that each and every package will be individually tested, although that is 
certainly the company's option. Instead, random sampling on a reasonable statistical 
basis is considered to be a sufJcient level oftesting to comply with the legislative 
requirements. 

2. Q. Exemption - recycled content: Would a package or package component be exempt 
from the law if it were made wholly or in part from post-industrial waste (e.g., metal 
scrap purchased from automobile manufacturing plants that was subsequently made into 
cans or other packaging components)? 

A. Yes. The exemption applies to both post-consumer and post-industrial waste. This 
example illustrates post-industrial waste. It should be noted that packages or packaging 
components manufacturedfiom non-packaging post-consumer materials (e.g., used 
appliances and automobiles made into cans) would also be eligible fir this exemption. 

3. Q. Exemption - recycled content: Would lead chromate pigment be exempt if it were 
made from post-consumer recycled materials, such as scrap automobile batteries? 
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A. No. The exemption applies only to recycled composite materials such as plastic or 
paper, which might coincidentally contain a regulated metal but are being reprocessed 
for their primary material content, and not to the four regulated metals or their 
compounds that have been separated or isolatedfiom recycled materials. This includes 
pigments. 

4. Q. Exemption - wrapping DaDer, ribbons, bows, stickers, tovs, etc.: Does the law 
apply to gift wrapping paper (and related items) -- items purchased solely for the use of 
individual consumers to wrap presents in the home, or to be attached to those presents? 

A. No. Wrapping paper, ribbons or tape, items attached to a product and related items 
are products, not packages, ifsold to the consumer for home use and as such are not 
subject to the law. Packages that are sold to the consumer as "gift-wrapped" items would 
be subject to the law. Promotional items such as candy or toys which are attached 
externally to "gift-wrapped"packages are not considered part of the package and are not 
subject to the law (except, of course, for any additional packaging which might surround 
those items themselves). 

5 .  Q. Soluble vs. insoluble: Does the law apply equally to water-soluble or insoluble forms 
of the four heavy metals? Does it make a difference with regard to soluble or insoluble 
forms if the package is incinerated? 

A. The law applies to both soluble and insoluble forms of the four heavy metals and no 
distinction is made between them. For example, the eflects of lead uptake in the human 
body due to ingesting ofpaint chips, ink, etc. are essentially the same for the various 
forms of lead regardless of their initial water solubility. 

With regard to incineration, it is well documented that maximizing the removal of heavy 
metals in waste prior to incineration reduces air emissions and leachate problems fiom 
ash (bottom ash andjly ash), including when such ash is subsequently disposed of on 
land. High-temperature combustion normally converts the heavy metal compounds 
(whether initially water-soluble or insoluble) in the waste being burned into other 
compounds, primarily oxides, hydroxides, chlorides or other salts, or into metallic 
particulates, which can enter either the stack gas or the ash streams. The sole exception 
demonstrated to date is vitrified labels on glass or ceramic packaging, provided that such 
packaging has passed the test methods specified in the law. This unique behavior of 
vitrified glass and ceramic labels during incineration, which thus far has not been 
satisfactorily demonstrated for other materials, is recognized by an exemption for these 
labels. The exemption does not apply to non-vitrified labels or to mercury and its 
compounds. 

6 .  Q. Hexavalent chromium: Is hexavalent chromium more toxic than other forms of 
chromium? 

A. The toxicological information available on chromium compounds clearly indicates 
that the hexavalent form is more toxic than other forms. 

Appendix E 4 5 December 1998 



7. Q. Intentional addition during the manufacturing process: In a situation where one 
or more of the heavy metals were used in the manufacturing process but were not 
intended to be part of the final package (i.e., used as a cleaning or oxidizing agent), would 
the package be in compliance with the law if it contained trace amounts of the heavy 
metal, below 100 parts per million? 

A. Yes. The package would be in compliance since the regulated heavy metal was used 
only to aid in a step ofthe manufacturingprocess, and any residual metal would be 
incidentally present if it is neither desired in, nor its continuedpresence imparts any 
desirable characteristic or appearance to, the final package. Trace amounts ofresidual 
metal resultingjFom the use o fa  processing aid or similar material during production of 
a product jFom which a package or packaging component is manufactured, and which 
processing aid is reasonably expected to be consumed, transformed into a non-regulated 
chemical during the process, washed or dissolved away, or otherwise nearly all removed 
during processing, would not make the final package or packaging component non- 
compliant ifthe total residual metal level were below 100 ppm, as this is not considered 
intentional addition ofthe regulated heavy metal. 

8. Q. Trace amounts: May a manufacturer sell a package or packaging component that has 
100 parts per million or less of the regulated metal that resulted from deliberate addition 
during the manufacturing process, with the knowledge and intent that its presence would 
change the appearance or characteristics of the final package or packaging component? 

A. No. The intent ofthe law is to prohibit any intentional addition ofthe four heavy 
metals in packaging, even ifthe concentration levels are below the thresholdfor 
incidental amounts. 

9. Q. Recycled vs. intentional addition: If a regulated metal were deliberately added to a 
package otherwise made of totally recycled material, for example a cadmium pigment 
added to change the color of a pail made of recycled plastic, would the package be 
exempt based on recycled content? 

A. No. The intentional addition ofa  regulated metal to change the appearance or 
characteristics ofafinalpackage is not permitted, regardless ofthe source ofstarting 
material used to manufacture the package, unless the package qual$es under the "reuse" 
exemption whereby each individual package is reused many times and its distribution and 
retrieval are closely controlled and documented throughout its lifetime. To qualijj for 
the recycling exemption, the regulated metal in question must have been present as a 
minor ingredient in the discarded waste material before that waste material was 
designatedfor recycling. 

10. Q. Exemption for recycled content: For the recycled content exemption, does the 
exemption apply to the whole complete package, or only to that portion of the package 
that is made from recycled material? 

A. The Model Legislation language dzflerentiated between the package and packaging 
components; therefore, the exemption could apply to either or both. For a package 
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where all components contain recycled content that would cause exceedance of the 
compliance level, the entire package is exempt. However, in the case where one 
packaging component contains recycled content and the other components do not, only 
the component containing recycled content would be exempt and not the entire package. 

1 1. Q. Standardized test in^: Although the Model Legislation does not address testing, 
there have been a number of inquiries on this issue. Some companies are concerned that 
testing methods, if required by the States, will vary from State to State, or if specific 
testing is not required but left to the discretion of the producer, the acceptance of the 
validity of test results may vary from State to State. Do the States recommend one 
standard test? 

A. No. When the Model Legislation was developed in 1989 by the Source Reduction 
Council, several diferent testing methods were discussed. There was general agreement 
that all commonly available testing methods currently in use are accurate enough to the 
100 ppm level. The committee agreed that 100 ppm was essentially a trace level, and 
therefore any differences in test method sensitivity below that threshold level would be 
inconsequential. Although testing methods would be left to the discretion of each State, 
or more likely would be left to each individual company, for guidance it was suggested 
that the States and companies refer to the American Society for Testing and Materials 
(ASTW, 191 6 Race Street, Philadelphia, PA, 191 03-1 187, tel. (61 01832-9500, 
www.astm.org, 1990 Edition, andlor US.  EPA Ofice of Solid Waste and Emergency 
Response publication "Test Methods for Evaluating Solid Waste", SW-846, 3rd edition, 
November, 1986. Document SW-846 may be ordered as Document #PB88-239223fiom 
National Technical Information Services (NTIS), Department of Commerce, 5285 Port 
Royal Road, Springfield, VA 221 61, tel. 1-800-553-6847. 

12. Q. Enforcement discretion: How is enforcement coordinated by the states? 

A. Enforcement is on a state-by-state basis. However, the States have established the 
Clearinghouse for the purpose of leading a coordinated efort on implementation and 
enforcement of the toxics-in-packaging legislation. 

13. Q. Exem~tion for lead-contain in^ solder: Is there an exemption for packaging that is 
manufactured using solder that contains lead? 

A. No. The Model Legislation specijically prohibits the intentional introduction of the 
four regulated heavy metals into packaging such aspom leaded solder. Originally there 
was a four-year period allowed for cans and other containers to achieve compliance. 
During that period both the can industry and the solder industry were able to come up 
with technical breakthroughs (i.e., deep-drawn seamless cans and lead-pee tin solder, 
respectively) which negated any firture need to exempt lead-containing solder. 

Through the combined eforts of the steel, solder, and can manufacturing industries, the 
U.S. Food and Drug Administration, and the Toxics-in-Packaging Clearinghouse, since 
1992 new technology has been developed and implemented in the United States to 
eliminate the use of lead solder in all beverage, food and general purpose cans (including 
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paint, aerosol, and other general use metal containers). 

14. Q. Applicabilitv of the law to steel cans: Does the law apply to all such cans, 
regardless of size or use? 

A. Yes. The deJnition of a package under the law includes all steel cans and therefore 
the law applies regardless of size or use. 

15. Q. A~~l icabi l i tv  of the law to imported packaging: What about packaging, including 
cans or other c~ntainers~imported from outside the United States? 

A. All packaging, including, cans or other containers, importedfiom outside the country 
into states that have passed the legislation must be in fill compliance with the limits on 
the regulated metals. 

It should be further noted that on June 21, 1993 the Food and Drug Administration 
announced that it was promulgating regulations to ban the use of lead solder in food 
cans sold anywhere within the United States. This regulation applies equally to imported 
cans that might still contain lead solder as well as domestically produced cans. It is the 
responsibility of the importer to test or otherwise ensure that any such cans proposed to 
be brought anywhere into the United States have not been fabricated with lead- 
containing solder. 

16. Q. Sale of non-compliant packages after the effective date: Is packaging 
manufactured before the effective date exempt even if it is sold after the effective date? 

A. Yes. If the package has a date of manufacture or the producing company can provide 
documentation that the package in question was manufacturedprior to the eflective date, 
or was in the process of being manufacturedprior to the effective date, it is exempt. 
Situations that are beyond the control of the manufacturer -- e.g., old stock being held by 
retailers -- should be dealt with on a case-by-case basis by the States. 

In all cases, packaging that was manufactured after the effective date must be in 
compliance or else it cannot be sold or distributed in that State. Packaging that does not 
bear a date of manufacture on its label, and would be considered out of compliance due 
to its regulated metals content, may be sold only ifthe manufacturer can supply other 
supporting documentation to the State that it was manufactured prior to the effective 
date. 

17. Q. Envelopes: Are envelopes used by a business considered to be a "package" under the 
law? 

A. Yes. The deJnition of a package in the law under ASTM D 996 (see attachment) 
includes the term "envelope" (85a, page 222, ASTM D 996). This would include Federal 
or Airborne Express and U. P.S. packages. In this case the E r  who fills the envelope 
(which until this point is a product) with material for transport, thereby making it a 
package, is the responsible party for ensuring that it does not contain heavy metals. It is 
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recommended that users of such packaging ask their respective express carrier agencies 
for Certijicates of Compliance. 

18. Q. Reusable or refillable containers: Are collectible packages, such as ceramic 
containers or crystal decanters, subject to the law? 

A. If collectable packages are sold containing products, which makes them packages. 
An exemption is available for those glass or ceramic containers that bear a permanent 
vitrified label and can pass the leachability test specijed in the law. It has been 
demonstrated that ceramic and/or glass packaging having non-vitrijied surface glazes, 
paint or enamels containing lead or cadmium may be able to release these regulated 
metals upon being discarded, even where they appear to be stable under normal 
conditions of use, at or around room temperature. However, the metals may volatilize 
during high-temperature incineration or solubilize after IandJilling (including the 
landjlling of incinerator ash). It has been shown that vitrijication of the label before use 
generally prevents this release from occurring. 

However, ifthe container is sold without beingjilled with aproduct, such as an empty 
coffee cup or empty decanter for home use, it is a product itselfand not subject to the 
law. 

19. Q. Packa~es: Are railroad tank or box cars, refillable propane tanks, chlorine cylinders, 
bulk tank trucks/trailers, and shipping containers considered packages under the 
legislation? 

A. Railroad tank or box cars and bulk tank trucks/trailers are not packages, while 
rejllable propane tanks, chlorine cylinders and shipping containers are considered 
packages under the legislation. These distinctions are based on the definition of 
'Package" in the law under ASTIW D 996. 

20. Q. Exemptions - automatic vs. petition: Which exemptions require petitioning to the 
States and which are automatic, simply requiring mention in the Certificate of 
Compliance? 

A. The exemption for package andpackaging components involving use of recycled 
material or date of manufacture prior to the effective date of the legislation do not 
require petitions, but must be cited in the Certijicate of Compliance and must be 
verljiable. All other exemptions require a petition and must include supporting 
documentation. 

2 1. Q. Certificate of Compliance: Can a manufacturer or supplier use one Certificate of 
Compliance for all of its packages or packaging components, or is a separate Certificate 
of Compliance necessary for each type? 

A. Packages and packaging components that use the same materials and d@er only in 
size, shape and/or use can be included in the same Certljicate ofCompliance. (See 
sample Cert~jicate of Compliance). 
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22. Q. Sum of the concentration levels: What is meant by "sum of the concentration 
levels" for single-component vs, multi-component packages? 

A. Single-component Package -- The concentration level, expressed in parts per million 
(ppm), should be determined for each of the four metals and these numbers added 
together (summed). This summation must be within the limit of 600, 250 or 100 ppm, 
depending on the promulgation date of the law in a particular State. 

Multi-component Package -- The four regulated metals are not summed or averaged 
across all packaging components that together comprise a package. Rather, the 
concentration level, expressed in ppm, should be individually determined for each metal 
and summed for each packaging component within the package. Each packaging 
component must comply individually with the legal limit of of 600, 250 or 100 ppm, 
depending on the promulgation date of the law in a particular State. 

Q. Certain  lass and ceramic ~roducts: Are the following types of glass and ceramic 
products subject to the law: a) mugs, steins, tumblers and similar premiums used to hold 
beverages sold at food counters or beverage establishments, or to hold candy, coffee or 
other items and sold as souvenirs, ad specialties, promotions, etc.; b) flower vases and 
other containers that make up floral arrangements; c) apothecary jars or other items 
holding wax and used as a candle holder or to store other household items on a permanent 
basis? 

A. No. In these cases, the items are manufactured as products and only incidentally hold 
other items duringjinal distribution to the end user. The glass or ceramic products in 
question are not designed solely to contain andprotect the goods inside for transport and 
handling during distribution, generally do not have closures, have intrinsic value as an 
artistic or useful object in themselves which is ofien reflected in the sellingprice ifsold, 
are intended to be retained beyond the life of the item inside and not promptly discarded 
afier the contents have been consumed or used, are generally used more than once, may 
serve a useful technical function in themselves during use of the contents as in the case of 
candle holders, and almost always require some sort of external packaging to protect the 
glass or ceramicware during distribution. The term "cup" in Section 3 of the Model 
Legislation refers to any cup designed for single use and which is normally discarded 
promptly after the product inside has been consumed or removed. 

Q. "Recycled materials" definition: What is meant by the term "recycled materials" as 
used in Section 5, paragraph c? 

A. Recycled materials are those materials generated by a business or a consumer which 
have been separatedfiom solid waste for the purpose of recycling as a secondary 
material feedstock. For purposes of this legislation, recycled materials include paper, 
plastic, wood, glass or ceramics, metals such as steel, aluminum, stainless steel or 
copper, and other materials. However, recycled materials under the toxics-in-packaging 
law do not include the four regulated metals (lead, cadmium, hexavalent chromium and 
mercury) which have been separated into their elemental or other chemical state for 
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recycling as a secondary material feedstock. For example, lead processedfiom used 
automotive batteries and intentionally added as a component to manufacture an ink 
pigment which is then used to print labels on packaging would not be a "recycled" 
material for the purposes of Section 5 paragraph c. (See Question 3) 

Q. "SineIefl vs. "separateff packagin~ com~onent: Are ceramic enamels or decals 
that have been vitrified, such that they become part of the glass or ceramic matrix, to be 
considered a separate packaging component? 

A. No. When materials used to produce the label are applied to the glass or ceramic and 
subsequently properly vitrified through a high-temperature thermal process, they become 
part of the glass or ceramic substrate. They are therefore to be considered an integral 
part of the single packaging component, provided that the vitrification process used 
produces finished glass or ceramic packages or packaging components that successfully 
pass the leaching test described in US. EPA Document SW-846. This designation does 
not apply to enamels, decals, labels or other materials that have not gone through an 
appropriate high-temperature vitrifcation process afrer being applied to the glass or 
ceramic package. 

However, ifthe container is sold without being filled with a product, such as an empty 
coffee cup or empty decanter for home use, it is aproduct itselfand not subject to the 
law. 
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State-by-State Summary of Compliance and Enforcement Efforts 

CONNECTICUT 

The Connecticut Department of Environmental Protection (DEP) has not taken any 
enforcement action to date under the Toxics in Packaging Legislation, Connecticut General 
Statutes Section (CGS) 22a-255g to 22a-255m. Civil penalties of up to $10,000 may be assessed 
for any person violating any provision of the legislation (CGS Section 22a-255 1 (a)). Persons 
making false statements in certificates of compliance may be fined up to $50,000 for each false 
statement, or imprisoned not more than one year, or both (CGS Section 22a-255 l(b)). 

Regulations are not required to be promulgated by the legislation. Connecticut relies on 
companies taking the initiative to be in compliance. The Connecticut DEP, in conjunction with 
other states and the Toxics in Packaging Clearinghouse, seeks to educate companies about the 
requirements of the legislation. 

IOWA 
No enforcement actions have been taken to date. 

MAINE 

The Maine DEP has not taken any enforcement action under Maine's Reduction o f  Toxics 
in Packaging law. Any manufacturer or supplier not in compliance with the law commits a civil 
violation for which a fine of not more than $100.00 may be adjudged. Each package or 
packaging component in violation constitutes the basis of a separate offense. 

Maine DEP is planning a public and business education initiative and a package 
compliance testing program for 199912000 as part of the state's mercury reduction strategy. 

MINNESOTA 

The Minnesota Pollution Control Agency has not taken any enforcement actions to date. 
In general, Agency staff have found that larger manufacturers and suppliers who do business 
beyond Minnesota's borders were already in compliance since at least nine other states had 
toxics legislation in effect prior to the effective date in Minnesota. Staff anticipate working 
through the Minnesota Chamber of Commerce to inform manufacturers about the requirements 
of the law, particularly for those companies to whom the applicability of the legislation would 
not be immediately apparent. Minnesota statute 1 15A.965 subd. 5 provides for enforcement. A 
civil fine of up to $5,000 per day of violation, plus court costs, attorney's fee, and the cost of 
properly disposing of any nonconforming packaging is specified in the section. In addition, an 
administrative penalty order may be used to enforce the prohibition. 

- NEW HAMPSHIRE 

The New Hampshire Department of Environmental Services has not yet used provisions 
- allowed under RSA 149-M:38 to enforce the Toxics Reduction law. The law establishes fines up 
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to $25,000 per day of continuing violations; regulations promulgated under authority of the law 
specify procedures for complying with the law. 

NEW JERSEY 

No enforcement actions have been taken to date. 

NEW YORK 

The New York State Department of Environmental Conservation has not initiated 
enforcement proceedings to date. Primary efforts continue to be focused on educating those who 
are making a conscientious effort to make the needed changes to be in compliance and on 
working toward the development of appropriate guidance and State regulations as a firm 
foundation before formal enforcement actions are initiated. The New York State statutory 
enforcement provisions for this legislation are contained in the Environmental Conservation Law 
(ECL) 37-0209, which includes a civil penalty of up to $10,000 for a first violation and up to 
$25,000 for a second and any further violation. 

PENNSYLVANIA 

Pennsylvania's Safe Packaging Legislation allows for a civil penalty of up to $10,000 per 
violation. It also provides for summary offenses of $100-$1,000 plus costs, misdemeanors of 
$1,000-$10,000 and second offenses of misdemeanors of $2,500-$25,000. Persons convicted of 
criminal penalties are also subject to imprisonment when appropriate. Although enforcement 
actions have not been taken to date, Pennsylvania has been focusing on educational efforts 
toward the regulated community and further inspection and enforcement efforts are being 
planned. Funding has been allocated for the testing and analysis of packaging and packaging 
components during FY99. 

RHODE ISLAND 

The Rhode Island Department of Environmental Management (DEM) has not taken any 
enforcement action to date. Rhode Island General Law 23-18.13-7 provides that the state has the 
power to bring an action for restraining orders and injunctive relief at the request of the DEM. 
Regulations, which have not been promulgated to date, must require manufacturers or 
distributors to pay a fee rationally related to costs of program enforcement. The DEM will defer 
enforcement action until educational efforts have been conducted. 

VERMONT 
No enforcement actions have been taken to date. 
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Model Toxics in Packaging Legislation - A Comparative Analysis 
Table l a  

TPCH Member States 
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Legislation 

Model Toxics in Packaging 
Legislation 

Connecticut, C.G.S. Section 22a- 
2558 to 22a-255111 

Iowa, Chapter 213 - Section 
455D.19 

ME Title 32, Section 1734(2)(A) 

Minnesota, Chapter 337, Section 
115.965 

New Hampshire, RSA 149-M:32- 
40 

New Jersey, S.A. 13: 1 E-99.44 et 
seq. 

New York, Article 37-0201 

Pennsylvania, H.B. 337 Section 
101 

Rhode Island, G.L. 23-18.13 
Vermont, Title 10 V.S.A. Chapter 
159, Section 6620 

Compliance 
Date 

NIA 

101 1 192 

71 1 192 

41 1 192 

81 1 193 

41 19/92 

1/1/93 

1/1/92 

2/7/97 

7/6/92 
71 1 192 

Materials Affected & Date of Adoption 

Effective upon date of adoption, no package or packaging 
component shall be offered for sale or for promotional 
purposes by its manufacturer or distributor which includes in 
the package itself or packaging component, inks, dyes, 
pigments, adhesives, stabilizers, or any additives, any lead, 
mercury, cadmium or hexavalent chromium which has been 
intentionally introduced during manufacturing or 
distribution. 12/14/89 

Same as model. 6/6/90 

Same as model. 5/8/90 

Same as model. 4/17/90 

Same as model. 5120191 

Same as model. 4/19/90 

Same as model. 1/20/92 

Same as model, but does not mention intentionally 
introduced. 6/26/90 

Same as model. 12/07/94 

Same as model. 7/6/90 
Same as model. 6/26/90 

"Package" 

Containers that market, protect, or handle a 
product. Unit, intermediate & shipping 
containers as defined in ASTM D 996, 
tinplated steel as defined in ASTM A 623. 
Unsealed receptacles, e.g. carrying cases, 
crates, cups, pails, rigid foil & other trays, 
wrappers & wrapping films, bags & tubs. 

Same as model, but does not include any 
glass, ceramic or metal receptacle intended to 
be reusable or refillable. 

Same as model. 

Same as model, but does not mention 
intermediate containers. 

Same as model. 

Same as model, but does not reference tin- 
plated steel. 

Same as model, but does not reference tin- 
plated steel. 

Same as model, but does not reference ASTM 
D 996 or tinplated steel as defined in ASTM 
A 623. 

Same as model, but specifically mentions tin- 
plated steel and galvanized steel and wire, and 
excludes "ceramic cup." (See PA bill for 
specifics.) 

Same as model. 
Same as model. 
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as defined in Model desired in the final 
package/packaging component to 

CT 

I A 

ME 

coated steel and hotdipped coated galvanized steel 
that meets ASTM specification A-525 and ASTM A- 
879 shall be treated in the same manner as tin plated 
steel. 

Same as model, but specifically includes dyes, 
pigments, adhesives, stabilizers or other additives. 
There is no mention of the tinplated steel 
specification. 

Same as model, but does not mention the tinplated 
steel precedent. 

Same as model. 

Any person who takes title or 
delivery from the 
manufacturer of a package, 
packaging component or 
product to use for 
promotional purposes or to 
sell. 

Same as model. 

Any person selling packaged 
products to a retailer, firm or 
corporation that receives a 
shipment or consignment, or 
in any other manner acquires 
packaged products outside 
Maine for sale to consumers 
within the state. 

Same as model. 

Any person who produces one 
or more packages or 
packaging components. 

Any person who 
manufactures a package or 
packaging component. 

provide a specific characteristic, 
appearance, or quality. 

Same as model. 

Same as model. 

Same as model. 
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Model 
Toxics in 
Packaging 
Legislation 

CT 

IA 

ME 

MN 

Prohibition 

Within two years following the adoption of this act, 
no package or packaging component shall be 
offered for sale or for promotional purposes by its 
manufacturer or distributor, which includes, in the 
package itself or in any packaging component inks, 
dyes, pigments, adhesives, stabilizers or any other 
additives, any lead, cadmium, mercury or 
hexavalent chromium which has been intentionally 
introduced during the manufacturing or distribution 
as opposed to the incidental presence of any of 
these elements. 
Within two years, no product shall be offered for 
sale or for promotional purposes by its 
manufacturer or distributor in a package which 
includes, in the package itself or in any packaging 
components the elements listed above which has 
been intentionally introduced as opposed to the 
incidental presence of any of these elements. 
Same as model, and requires use of EPA SW-846 to 
determine concentration levels of metals. 
Same as model, but does not apply to certain glass 
and ceramic packages or packaging components. 

Same as model. 

Same as model, but does not specifically mention 
packaging component. 

Concentration Levels 
by Weight (Incidental) 
600 PPM, 2 years after 
adoption; 
250 PPM, 3 years after 
adoption; 
and 100 PPM, 4 years 
after adoption. 

Same as model. 

Same as model. 

Same as model. 

Same as model. 

Exemption 5a 

Package or packaging 
component 
manufactured prior to 
effective date. 

Same as model. 

Manufactured prior to 
71 1/90. Also exempts 
packaging or packaging 
components used by 
the alcoholic beverage 
or wine industry prior 
to 7/1/92. 
Same as model. 

None. 

Exemption 5b - 
Package and packaging 
components to which heavy 
metals have been added in 
order to comply with health 
and safety requirements by 
Federal law (must be 
essential to the protection, 
safe handling or fbnction of 
package contents), provided 
that the manufacturer 
petitions the state. 

Same as model. 

Same as model. 

Same as model. Also includes 
state health and safety 
requirements. 
Same as model. 
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any alcoholic beverage 
bottled before the 
effective date of this 
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mponents that are glass or 

CT 

IA 

ME 

MN 

NH 

N J 

NY 

Same as model. 

Same as model, but no set 
expiration date. 

Same as model, but allows for a 
six year exemption (no set 
expiration date.) 

Same as model. 

Same as model. 

Same as model, but expires on 
1/1/97. 

Same as model, but expires on 
January 1, 1996. 

Same as model. 

Same as model. 

Same as model. 

Same as model. 

Same as model. 

Same as model, but expires on 
1/1/95. Also, exemption can be 
renewed for periods of up to two 
years. 

Same as model. 

Expires January 1,2000. 

Same as model. 

Same as model, but renewable in 
two-year intervals. 

Same as model. 

Same as model. 

Same as model. 

None. 

None. 

details.) 

Same as model. 

Same as model, also must 
ensure that reusable entities 
are used, transported, and 
disposed of in a manner 
consistent with stated 
criteria. 
Same as model. 

Same as model. 

Same as model. 

None. 

None. 

None. 

None. 

None. 

None. 

None. 

Glass containers with 
ceramic labeling used to 
contain pharmaceutical 
preparations or cosmetics. 
Expires 1 / 1 195. 
Glass containers intended 
for reuse or refilling that use 
pigments in or on the 
container that exceed 
maximum levels of 
contamination prior to 
1/1/94. 
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VT Same as model. None. Same as model. Same as model. None. 
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tten request within 60 days 

CT 

I A 

ME 

MN 

NH 

packaging. Upon request, 
the state and public must 
be provided a copy of the 
Certificate. 

Same as model, also serves 
to limit purchaser's 
liability. 

Same as model. 

Same as model. Must be 
filed with agency upon 
request. 

Same as model. 

Same as model. 

Civil penalty maximum of $10,000 per 
violation with each day's continuance 
constituting a separate violation; if act is 
knowingly violated, maximum fine of $50,000 
or imprisonment for up to 1 year and makes 
provisions for injunctive relief. 
Non-compliance is a misdemeanor. 

Civil penalty of $100 per violation per 
package or component. 

Civil fine maximum of $5,000 per day of 
violation. 
Administrative enforcement action; injunctive 
relief; if act is knowingly violated, 
misdemeanor if a "natural person" or felony if 
any other person, with each day's continuance 
constituting a separate violation; in addition to 
imprisonment, probation, or conditional 
discharge, maximum fine of $25,000 for a 
"natural person" for each violation; maximum 
administrative fine of $2,000. 

toxicity of packaging waste, and contain a 
recommendation whether to continue the recycling 
exemption. States will gather information on nature of 
substitutes used in lieu of toxics materials. 

Department may review the effectiveness of the law 
and provide a report based on its review to the 
Governor. No time frame included 

Same as model, except does not mention recycling 
exemption or gathering info. on nature of substitutes. 

Same as model, but review due by 12/1/92. 

None. 

None. 

Same as model, but no 
provision for public request. 

Same as model, except does 
not mention 60-day response 
time. 
Same as model, but certificate 
of compliance must be 
requested in writing through 
the state. 
Same as model. 

Same as model. 
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TPCH Member States 

annual solid waste 

Exalanation of Com~arative Analvsis: 
The first row contains provisions of the Model Legislation, with each of the 10 enacted laws listed in subsequent rows. Provisions of a law which 
are identical to the Model are noted as "same." Significant changes from the Model are also noted. 

The tables are presented as an informational summary of major provisions, with comparative analysis of significant provisions. They do not include 
every distinction and should not be considered as definitive interpretation of each bill. For complete information, each statute and pending bill 
should be reviewed. 
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Table 2a 

Non-TPCH States 

in the package itself or packaging component, inks, dyes, 
pigments, adhesives, stabilizers, or any additives, any lead, 
mercury, cadmium or hexavalent chromium which has 
been intentionally introduces during manufacturing or 
distribution. 12/14/89 ppers & wrapping films, bags & 

Note: The information contained in this table was originally gathered by the TPCH in 1994. Since these eight states are @ members 
of the TPCH, it has not been reviewed for any subsequent changes to their legislation. 
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ership, or corporation the formation of a package or 

FL 

GA 

IL 
MD 

MO 
VA 

legislation for specifics.) Electro-galvanized 
coated steel and hot dipped coated galvanized 
steel that meets ASTM specification A-525 and 
ASTM A-879 shall be treated in the same 
manner as tinplated steel. 

Same, but does not include industrial packaging 
component intended to protect, secure, close, 
unitize and provide pilferage protection for any 
product destined for commercial use. 

Same. 

Same. 
Same, but does not include exterior strapping 
and packagingtpackaging components 
containing cadmium and intended for reuse of 
more than 5 times. 

Same. 
Same. 

Same. 

Same. 

Same. 
Any person that sells a packaged 
product to a retailer or receives a 
shipment or consignment of, or in 
any other manner acquires, 
packaged products for distribution 
to a retailer for sale to a consumer 
or for promotional purposes. 

Undefined. 
Any person who takes title to 
products or packaging purchased 
for resale. 

Any person, firm or corporation 
who manufactures packages, 
packaging or packaging 
components. 

Any person offering for sale or 
selling products or packaging to 
a distributor. 

Undefined. 
Any person that manufactures a 
package or packaging 
component including any person 
that sells a package or packaging 
component to a distributor. 

Undefined. 
Any person that produces 
products, packages, packaging, 
or components of products or 
packaging. 

Undefined. 

Undefined. 

Undefined. 
Undefmed. 

Undefined. 
Same. 
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Non-TPCH States 

a product for distribution or 

Note: The information contained in this table was originally gathered by the TPCH in 1994. Since these eight states are not members 
of the TPCH, it has not been reviewed for any subsequent changes to their legislation. 

Appendix G 

1 1 1 1 

December 1998 

1 1 1 1 



Model Toxics in Packaging Legislation - A Comparative Analysis 
Table 2c 

Non-TPCH States 

Prohibition Concentration Levels by Weight 
(Incidental) 

Model Toxics 
in Packaging 

IGA I Same. ISame. 

Legislation 

FL 

Within two years following the adoption of this act, no 
package or packaging component shall be offered for 

I Exemption 5a 

600 PPM, 2 years after adoption; 
250 PPM, 3 years after adoption; 

sale or for promotional purposes by its manufacturer or 
distributor, which includes, in the package itself or in 
any packaging component inks, dyes, pigments, 
adhesives, stabilizers or any other additives, any lead, 
cadmium, mercury or hexavalent chromium which has 
been intentionally introduced during the manufacturing 
or distribution as opposed to the incidental presence of 
any of these elements. 
Within two years, no product shall be offered for sale 
or for promotional purposes by its manufacturer or 
distributor in a package which includes, in the package 
itself or in any packaging components the elements 
listed above which has been intentionally introduced as 
opposed to the incidental presence of any of these 
elements. 

Same. 

- 

IL 
MD 

MO 

VA 

WA 

W I  

Deliberately utilizing a 
regulated metal in the 

and 100 PPM, 4 years after adoption. 

Same, except 600 ppm 14 months after 
adoption. 

formation of a package or 
packaging component where 
its continued presence is 
desired in the final 
packagelpackaging 
component to provide a 
specific characteristic, 
appearance, or quality. 

Note: The information contained in this table was originally gathered by the TPCH i r  
of the TPCH, it has not been reviewed for any subsequent changes to their legislation, 

Same. 
Same, but does not specifically mention inks, dyes, 
pigments, adhesives and stabilizers. 

Same. 

Same. 

Same, but does not specifically mention incidental 
amounts. 

Same, but does not specifically mention intentionally 
introduced or incidental amounts. 

Same. 

Same. 
Same, except 600 ppm in I year after 
adoption. 

Same, except 600 ppm in I year afier 
adoption. 
Same, except 600 ppm 15 months after 
adoption. 

Same. 

Same. 

Same. 
Same. 
Manufactured prior to 7/1/93 

None. 

Same. 

Same. 

None. 

1994. Since these eight 

Exemption 5b 1 
Package and packaging components 
to which heavy metals have been 
added in order to comply with 
healtb and safety requirements by 
Federal law (must be essential to 
the protection, safe handling or 
function of package contents), 
provided that the manufacturer 
petitions the state. Two-year 
exemption upon petition. Two-year 
renewal possible. 

Same. II 
Same. II 

Same. II 
Same. II 
Same, except does not mention 2 11 
year exemption or renewal. 

;tates are not members 
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Toxics in IF 
(1 Packaging 
Legislation 

FL 

G A 

I L 

MD 

MO 

VA 

'not exceed the maximum 
contaminant levels but for 
the addition of recycled 
materials. Expires on 
January 1,2000. 

Same. 

Same, but expires on 
January 1, 1996. 

Same, but expires on 
January 1, 1996. 

Same, except expires 4 
years from effective date 
of the legislation. 

Same, but expires on 
January 1, 1996. 

Same, except refers to 
"recovered" and does not 
have an expiration date. 

Model Toxics in Packaging Legislation - A Comparative Analysis 
Table 2d 

Non-TPCH States 

lcomponents having a 
controlled distribution and 
reuse that exceed the 
contaminant levels. 
Expires on January I ,  
2000. (See model for 
more details.) 
None. 

None. 

None. 

None. 

None. 

None. 

I Exemption 5 g I other  ~ x e m p t i o n s l  Certificate of Compliance 
s- 
packages and packaging I*~ackages/packaging components to I~anufacturers and suppliers of 

vitrified label. Expires on lprinting, distribution process for which l~ertificate of Compliance to the 

components that are glass 
o r  ceramic and have a 

None. INone. ISame, but mentions distributor as 

which heavy metals have been added 
during the manufacturing, forming, 

January 1,20 10. (See 
model for details.) 

packaging and packaging 
components are required to furnish a 

I I 

l~lcoholic beverage bottled prior to I~ame.  

there is no feasible alternative. 
*Packagesfpackaging components that 
exceed contaminant levels, but are 

Alcoholic products bottled prior to 
1/1/94. 

None. 

Glass and ceramic 
package that is intended 
to be refilled or reusable. 

purchaser of packaging. Upon 
request, the state and public must be 
provided a copy of the Certificate. 

opposed to supplier. 

Same. 

Same. 

None. 

Appendix G 

~ e a d  foil purchased and used on or 
>efore 1213 1/93, to wrap liquor bottle 
~penings or any package that contains 
ntoxicating liquor if the package was 
Tilled and sealed prior to 1213 1/93. 

Vone. 

December 1998 

None. 

Same, but mentions distributor as 
opposed to supplier, and mandates 
the Certificate be supplied to 
"purchasers, the Department, and the 
public." Also, does not require 
"authorized official" to sign 
Certificate. 



Model Toxics in Packaging Legislation - A Comparative Analysis 
Table 2d (continued) 

Non-TPCH States 

Note: The information contained in this table was originally gathered by the TPCH in 1994. Since these eight states are not members 
of the TPCH, it has not been reviewed for any subsequent changes to their legislation. 

mention an expiration 
date. 

Appendix G 

1 1 1 

package that contains intoxicating liquor 
if filled and sealed prior to 1213 1/92. 

December 1998 
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Model Toxics in Packaging Legislation - A Comparative Analysis 
Table 2e 

Non-TPCH States 

Note: The information contained in this table was originally gathered by the TPCH in 1994. Since these eight states are not members 
of the TPCH, it has not been reviewed for any subsequent changes to their legislation. 
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Model 
Toxics in 
Packaging 
Legislation 

FL 

GA 

1L 
MD 

MO 

VA 

W A  

WI  

State Review 

State administration agencies in consultation with CONEG shall 
review act's effectiveness no later than forty-two (42) months 
after adoption and provide a report to the governors and 
legislature. The report may contain recommendations to add 
other toxic substances contained in packaging in order to 
firther reduce the toxicity of packaging waste, and contain a 
recommendation whether to continue the recycling exemption. 
States will gather information on nature of substitutes used in 
lieu of toxics materials. 

Same, but no later than 12/1/96. 
None. 

Same, but no later than 1/1/96. 
None. 

Department of Natural Resources will conduct a review to 
determine the effectiveness of the law and make 
recommendations on whether the provisions should be 
repealed, strengthened or otherwise amended to the general 
assembly and the governor by January 15, 1996. 
None. 

Same, except review date is 7/1/93. 

Department shall review legislation and report results, including 
recommendation of whether enforcement provisions and 
penalties should be instituted on or before the first day of the 
37th month beginning after the effective date. 

EnforcemenUPenalties 

Each state to add its own enforcement provisions. 

Violations shall be punishable by a civil penalty. 
Violation is a misdemeanor. Other penalties to be 
adopted in rules and regulations. 

None. 
Maximum of S 1,000 per violation, but not 
exceeding S 10,000. For repeated violation, a fine 
assessed at, but not exceeding, $20,000. 

None. 

Establishes authority of the Department to 
promulgate regulations if they become necessary, 
and to establish an advisory panel to assist the 
Department in implementing the bill. 

Failure to deliver Certificate of Compliance may 
result in prohibition of the sale of the package. 

None. 

Public Access 

Certificate of compliance must be made 
available upon written request within 60 
days 

Same, but must respond within 90 days. 
Same. 

Same. 
None. 

None. 

None. 

Same. 

None. 
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PROMULGATED WGULATIONS ON TOXICS IN 
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IOWA'S REGULATIONS 



ENVIRONMENTAL PROTECTION COMMISSION [ST 
NOTICE OF INTENDED ACTION 

Pursuant to the authority of Iowa Code section 455D. 19, the Environmental Protection Commission 
haebygivesNotiaofIntcndedActiontocrcatenewChaptcr213, "Packaging-Heavy Metal 
c Q n t u l t , " I o w a ~  

. . - Code. 
Thismwc~pmvidesruleguidclinestoreducetoxicityof~gingwasteto~tbe 

addilia of kavy mctals sach as lead, cadmium ,mercury, ad hexavalent chromium, in packaging ad 
nndrnPinn-=ts. 

Anyintenstedpcrsona\gymaLcwritttnsuggcstionsorcommcntsontbernltsprapasedinthisNoticc 
d Inteadtd Action prior to April 7,1993. . Such written comments should be direckd to Rcla Khosravi, 
wm- ~Divis ion,DcpartmentofNaEuralResources ,WallaceStatc~ 
Wdlding, Dcs Moines, Iowa 503194034; FAX (515) 281-8895..Persons who wish to con~qr their vim 
or* shrmld cosrtad Rcza Komvi,Waste Management Assistance Division at tekpbonc (5 15) 28 1-8645 
or a! the ofkes 0x1 thc fifth floor dthc Wallace Statc Office Building, Des Moincs, Iowa. 

A public htaring will be held April 7,1993, a! 190 p.m. in thc F i  Floor West Conference Raom of 
thc Wallace State Office Building, East 9th ad Grand Avenuts, Dcs Moines, Iowa, at which time persons 
may prescnt their views either orally or in writing. At the hearing persons will be asked to gin thcir 
names and addresses for the record, and to confim their remarks to thc subject of the ruk. 

These des  am intmded to implement Iowa Cock Section 455D. 19. 
The following chapter is proposed. 
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CHAPTER 213 

PACKAGING------ HEAVY METAL CONTENT 

567-213.1(4SD) hrposc The pupse of this chapter is to implement the provisions of Iowa Code 

Section 455D. 19,which sedts to reduce toxicity of packaging waste to eliminate the addition of heavy 

~ s u c h a s l e a d , m a c u r y , ~ u m , a n d ~ ~ ~ i n p a d c a g i n g a n d ~ g  

COII1PWM1S. 

567-213.2(4553)) ApphbiIity. This chapter applies to xmmhdwm and d i s t r i i  ofpackaghg 

aadpedtagingmattrialsoffendforsalcarforpmmotionalplrposesinthestate. 

567-2133(455D) Definitions. Tk following tmns, as used in this chapter, shall have the following 

meanings: 

"Department" means the Department of Natural Resources as created unda Iowa Code Section 455 A2. 

"Dlsbibutor" means a person who takes title to products or packaging purchased for resale. 

"Incidental Prcsence" means that these elements were not intentionally added and are below the 

-tion lwels established by the Department in subrule 213.4(3). 

"Mmnr/achver" means a person who offers for sale or sells products or padraging to a distributor. 

"Offerfiorpromotional pwpses" means any transfer of title or possesion, or both, of packaging or 

products in packaging without consideration. 

"Offer for d e n  means any transfer of title or possession. or both,exchange, barter,lease, rental, 

conditional or otherwise, of padraging or products in packaging for a consideration. in any manner or any 

means whatsoever. 

"Packuge" means a container which provides a means of markding, protecting, or handling a product, 

including a unit padcage, an intumediate padcage, or a shipping container. Package also includes, but is 

mt limited to, unsealed nceptacles, such as carrying cases, crates, cups, pails, rigid foil and other trays, 

wrappers and wrapping films, bags, and tubs. 

"Packuging component" means any individual assembled part of a package, including, but not limited to, 

interior and exterior blocking,bracin&cushioning, weather proofing, exterior strapping,coatings, closures, 

inks, or labels. 
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"Tln-plated steel" means a material that meets thc American Society for Tcsthg and MabxLds (ASTM) 

specification A423 and shall be considered as a w e  package component. 

567-213.4(455D) PROHIBITION; SCEEDULE FOR REMOVAL OF INCIDENTAL AMOUNTS 

213.4(1) Prohibition dprcL.giPt Effkctiw July 1,1992, a nmdktmr, or d h r i i  shall not 

o&r for sale or sell, or ofkr for promotional pnrposes, a package or padEaging component in this state, 

which indudes in the pedriis itself or in any packaging component, inks, dyes, pit-ts, adhesives, 

stabilizers or any other additives, any lead, ciuiminm, mercury, or hexavalent chromium which bas been 

intentionally introchLced as an element during manufecturing or distribution. This prohibition does not 

apply to the incidental presence of any of these elements. In addition,this prohi'bition docs aot apply to 

any relillabie glass and ceramic package or packaging component that is rnaaaged under a comprehensive 

system resulting in reuse and where the lead and cadmium from the component do not exceed thc Toxicity 

-c Leachability Procedures (TCLP) of leachability of kad and cadmium as sc! forth by U.S. 

EPA 

213.4(2) Prohibition of sale of product in packaging. EtTWve July 1,1992, a manufacbrtr or 

distrihtor shall not offer for sak or sell, or offer for promotional prrposes in this state, a product in a 

package which includes in the package itsclfor in any ofthe peckaging components, inlrs, dyes, pigments, 

adhesives, stabilizers or any other additives, any lead, cadmium, mercury, or hexavalent chromium which 

has been intentionally introduced as an element during manufscturing or d i s t r i i o n _  This prohibition 

does not appiy to the incidental presence of any of tbesc elements. In additioqthis prohibition does not 

- apply to any refilIaMe glass and ccramic package or packaging component that is managed under a 

comprchcnsiw system resulting in reuse and where the lead and cadmium from the component do not 

- 
exceed thc Toxicity Charactrristic Leachability Procedures (TCLP) of leachability of lead and cadmium as 

- set forth by U.S. €PA 

213.43) Coaeentratioo Levels. The sum of the commtmtion levels of lead, cadmium, mercury, and 

- hexavalent chromium present in a package or packaging component shall not exceed the bUowing: 

a. EPTectivc July 1, 1992,600 parts per million by weight, or 0.06% 

7 

6. EPTeaive July 1, 1993,250 parts per million by weight, or 0.025% 
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c E&aive July 1, 1994, 100 parts per million by weight, or 0.01Ya 

Concentration levels of lead, cadmium, mercury, and hexavalent chromium shall be &&m.hed using 

American Standard of Testing Materials test methods, as revised, or United States E w i r o m t a l  

R o t d o n  Agency test mdhods for waluating solid wastq S-W 846, as reviscd 

213.44) Substitnte Mrterirlr No material used to -lace lead, sum, nemny, or hexavalent 

chromirmrinamorpackaging-mt may beused inaqoantityormanmr that a 

brzmd~gatot~thantbebazard~bytbeka4~um,mrcury,orhexavalent 

chromium TheCertificatedComphmxwiU rcquircan;rssuranccto thisetfed 

567--2133(455D) C H i  damplimcc By July 1,1992, a mandktww or d i s t r i i  of 

~gingor~gingcompoaentsshallmalrcavailaMetopurc~totheDepartmenSdtothe 

generat public upon rapest, aaifbm of compliance conforming to the requimncnts of this rule. 

CerWcates pmvided shall substantially conform with either or both, as applicabIc, of the following forms: 

1. Rahdoa of To* in Prluging Law 
C M f t e  Of Compliance 

We c d @  that all packaging and packaging components sold to 
(company Name) 

or its subsidiaries in the State of Iowa comply with the quhmnts  of this law,namcly that the sum of tbe 

incidental concentration levels of lead, mercury,cadmium, and hexavalent chromium present in any 

padrage or padrage component shall not c x d  the following: 

600 Parts Per Million by waght 

(Effective July 1,1992) 

2% Parts Per M M h  by weight 

(Effective July 1,1993) 

100 Parts Per Mill- by weight 

@tr&ivc July 1,1994) 

We further certify that in cases where the w t e d  metals are w t  at levels less than the s c W e  

stated above, the regulated metals were mt intentiody added during the m a n w n g  process 
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We further c e w  that no material used to replace the regulated metals are present in a quantity or 

manner that creates a hazard as great or greater than the hazard created by the regulated materials. 

We will maintain adequate documentation of thia certification for inspection upon request 

Company Name 

Addrra 

C e r t i f d  by: 

(Title) 
Datt: 

We cat@ that all packaging and packaging components sold to 
(ComvT Name) 

or its s u b s i w  in the State of Iowa are in compliance with the law. However, certain packages or 

packaging comP0- P&U& by are exempt from this law for 
(Company Name) 

one or more of tbc following reasons: 

Package and I or  packaging components were made or  delivered belo- the law w u  signed into 
effect: 

Prluge and I o r  packaging component contains huvy mct.ls in order to comply with 
date o r  f a k d  health and safety requirements or there ia no ftrsibk alternative (iic the regdated 
substance is essential to the productiw, safe handling, or  functiw of tbc package's contents) : 

P a c w  andlor packaging component is made frown postrwarmcr mattr* 

(List package 
or w g i n g  
component) 
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Aleobdk bevcrrgt bottled prior to effective date 

We will d t d o  adequate daeument.tion of thh certification for inspectioa up- request 

Certtlkd by: 
W-) ( signs-) 

(Title) 
D* 

If the man- or distributor of thc package or padraging component reformulates or creates a 

new package or packaging component, thc m a n u f i i m  or distriitor shall provide an amended or new 

c d h t c  ofcompliaaa for the reformulated or new package or packaging component 

567-213.q-) Exemption# - 
213.b(I) A mcmyf-r is entitled to an exemption where: 

a The padcage or packaging component has a code indicating a date of manubdm prior to July 1, 

1990, or thc manu€actum can provide written damnentation that the package or packaging component 

was m a n u k t u d  prior to July 1, 1990; or 

b. The package or packaging component contains an alcoholic beverage bottled prior to July 1,1992. 

213.6(2) A A may @tion thc Department for an exemption for a particular package or 

packagins component wberc: 

a The *ge or m g i n g  component contains lea4 cadmium, mercury. or hexavalent chromium 

added in thc manufacturing, forming, printing, or distribution process in order to comply with health or 

safctyrequircmtntsofstatcorfedaal~or 

b. Tbae is no feasible alternative to the use of lea4 cadmium, mtmuy, or hexavalent chromium in 

thc package or packaging component For the purposes of this section, "no M b l e  altcrnativc" means a 

Appendix H 75 December 1998 



use in which the regulated substance is essential to the protection, safe handling, or hadim of the 

package's contents; or 

c. The addition of post - consumer materials causes the padrage or packaging component to exceed 

tk maximum concentration levels set forth in subrule 213.4(3); For a package where all components 

contain recycled contcnt, the entire package is exempt. Howwtr, in the case where om component 

contains ncyded content and the other components do not, only the component containing recycled 

contentwouldbeexempt andmttkentircpackagc. 

2l3.60) All manuGxhmrs claiming an exemption shall file a certificate of compliance with the 

Departmnt conforming to the form set forth in rule 213.5(455D) and stating the specific basis upon 

which the exemption is requested 

213.6(4) Exemptions under subnrle 2 13.6(1) paragraphs a and b are &ectivc only so long as those 

package or packaging components are used. Exemptions under subfule 213.6(2) paragraphs a , b and c 

may be granted for periods of two years In order to receive an exemption for additional hvceyear periods, 

tkmarmfaawnmustfikanexcmptionrequst 

213.6(5) Exemptions are deemed to be approved for maximum times under 567-213.6(4),unless the 

manukturer is ndified otherwise within 60 days of the Department's receipt of the Certificate of 

Compliance. During this 6(May period the manufacturer shall not utilize the claimed exemption 

567-213.7(45SD). INSPECTION AND PENALTIES 

213.7(1).lospeelfae Thc Department may inspea with the conscot of tbe owner or agemt, any 

property or building to determine compliance with tbe requirements of this chapter. 

213.7(2) Violation. A manutlxhmr or distributor who does mt comply with the requirements of 

Iowa Code Section 455D. 19 is guilty of a simple misdemeanor. Each package or packaging component in 

violation constitutes the basis of a separate offense. 

- 
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06-096 Chapter 80 page 1 

07-1 05 DEPARTMENT OF ENVIRONMENTAL PROTECTION 

Chapter 80: REDUCTION OF TOXlCS IN PACKAGING 

SUMMARY: This rule establishes the procedure and criteria by which manufacturers 
will comply with the toxics reduction in packaging requirements. 

SECTION 1. PURPOSE 

The purpose of this chapter is to implement the provisions of Title 32, chapter 
26-A, §§1731-1739, of the Maine Revised Statutes, which seek to reduce toxicity 
of packaging waste by prohibiting the unnecessary addition of heavy metals, 
such as lead, mercury, cadmium and hexavalent chromium, in packaging and 
packaging components. 

SECTION 2. APPLICABILITY 

This chapter applies to manufacturers, suppliers and distributors of packaging 
and packaging materials offered for sale or for promotional purposes in the 
State. 

SECTION 3. DEFINITIONS 

The following terms, as used in this chapter, shall have the following meanings: 

A. "Agency" means the Department of Environmental Protection. 

B. "Department" means the Maine Department of Agriculture, Food and 
Rural Resources. 

C. "Distributor" means any person, firm or corporation that sells a packaged 
product to a. retailer in this State or any person, firm or corporation that 
receives a shipment or consignment of, or in any other manner acquires, 
packaged products outside the State for sale to consumers in the State. 

D. "Manufacturer" means any pawn who manufactures a package or 
packaging component. . 

E. "Packagen means a container used in marketing, protecting or handling a 
product and includes a unit package and a shipping container defined by 
the American Society for Testing and Materials in its annual book of 
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06-096 Chapter 80 page 2 

standards as ASTM, 0996. "Packagen also includes such unsealed 
receptacles as carrying cases, crates, cups, pails, rigid foil and other 
trays, wrappers and wrapping films, bags and tubs. 

F. "Packaging component" means any individual part of an assembled 
package such as, but not limited to, any interior or exterior strapping, 
coatings, closures, inks and labels. 

G. "Person" means any individual, partnership, corporation or other legal 
entity. 

H. "Offer for promotional purposesn means any transfer of title or possession, 
or both, of packaging or products in packaging without consideration. 

I. "Offer for salen means any transfer of title or possession, or both, 
exchange, barter, lease, rental, conditional or otherwise, of packaging or 
products in packaging for a consideration, in any manner or by any 
means whatsoever. 

J. "Supplier" means any person, firm or corporation that sells packages or 
packaging components to a distributor. 

K. "Tin-plated Steel" means a material that meets the American Society for 
Testing and Materials (ASTM) specification A-623 and shall be 
considered as a single package component. 

SECTION 4. PROHIBITION; SCHEDULE FOR REMOVAL OF INCIDENTAL AMOUNTS 

A. Prohibition of sale of packaging. A manufacturer, supplier or distributor 
may not offer for sale or for promotional purposes a package or 
packaging component that includes inks, dyes, pigments, adhesives, 
stabilizers or any other additives to which any lead, cadmium, mercury or 
hexavalent chromium has been intentionally introduced during 
manufacturing or distribution. This prohibition does not apply to the 
incidental presence of any of these elements. Incidental means that 
these elements were not intentionally added and are below the 
concentration levels listed in Section 4.C below. 

6. Prohibition of sale of product in packaging. A manufacturer or distributor 
may not offer for sale or for-promotional purposes any product in a 
package that includes, in the package itself or any packaging 
components, inks, dyes, pigments, adhesives, stabilizers or any other 
additives to which any lead, cadmium, mercury or hexavalent chromium . 
has been intentionally introduced during manufacturing or distribution. 
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06-096 Chapter 80 page 3 

This prohibition does not apply to the incidental presence of any of these 
elements. 

C. Concentration levels. The sum of the concentration levels of lead, 
cadmium, mercury and hexavalent chromium that are incidentally present 
in any package or packaging component including the inks or adhesives 
affixed to such packaging or packaging component, may not exceed: 

(1 ) Effective April 1, 1992, 600 parts per million by weight, or 0.06%; 

(2) Effective April 1, 1993, 250 parts per million by weight, or 0.025%; 
and 

(3) Effective April 1, 1994, 100 parts per million by weight, or 0. 0 1 

D. Substitute materials. No material used to replace lead, cadmium, mercury 
or hexavalent chromium in a package or packaging component may be 
used in a quantity or manner that creates a hazard as great or greater 
than the hazard created by the lead, cadmium, mercury or hexavalent 
chromium. The certificate of compliance will require an assurance to this 
effect. 

SECTION 5. CERTIFICATE OF COMPLIANCE 

After September 30, 1993, a certificate of compliance conforming to the form 
attached as Exhibit I and stating that a package or packaging components is in 
compliance with standards established in Section 4 shall be furnished by its 
manufacturer to the agency. A certificate of compliance may cover more than 
one type of package or packaging component as long as each type is identified 
separately. The certificate of compliance shall be signed by an authorized 
official of the manufacturing company. If requested, test results shall be made 
available to the agency to verify information provided in a certificate of 
compliance. 

A. New or reformulated packaging. If the manufacturer reformulates or 
creates a new package or packaging component, the manufacturer shall 
provide the agency with an amended or new certificate of compliance for 
the reformulated or new package or packaging component. 

6. Presentation of certificates.. Each manufacturer shall furnish the agency 
with an original certificate of compliance and each manufacturer or 
supplier shall furnish, at the agency's request, copies of a certificate of 
compliance for distribution to the public. 
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06-096 Chapter 80 page 4 

SECTION 6. EXEMPTIONS 
II 

A. A manufacturer is entitled to an exemption where: 

(1 ) The package or packaging component has a code indicating a date 
of manufacture prior to April 1, 1992 or the manufacturer can 
provide written documentation that the package or packaging 
component was manufactured prior to April 1, 1992; or I 

(2) The package or packaging component contains an alcoholic 
beverage bottled prior to April 1, 1992. 

B. A manufacturer may petition the agency for an exemption for a particular 
package or packaging component where: 

(1) The package or packaging component contains lead, cadmium, 
mercury or hexavalent chromium added in the manufacturing, 
forming, printing or distribution process in order to comply with 
health or safety requirements of state or federal law; or 

(2) There is no feasible alternative to the use of lead, cadmium, 
mercury or hexavalent chromium in the package or packaging 
component. For the purposes of this section, no feasible 
alternative" means a use in which the regulated substance is 
essential to the protection, safe handling or function of the 
package's contents; or 

(3) The addition of post-consumer materials causes the package or .I 

packaging component to exceed the maximum concentration levels 
set forth in Section 4; or - 
(NOTE.- For a package where all components contain recycled 
content, the entire package is exempt. However, in the case where 
one component contains recycled content and the other T 

components do not, only the component containing recycled 
content would be exempt and not the entire package.) 

u 

(4) The package or packaging component has been exempted by 
another Northeastern state with similar legislation. 

II 
- - 

C. All manufacturers claiming an exemption shall file a certificate of 
compliance with the agency conforming to the form attached as Exhibit 2 

1 

and stating the specific basis upon which the exemption is requested. 
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06-096 Chapter 80 page 5 

Exemptions under paragraphs A(!) and A(2) are permanent. Exemptions 
under paragraphs B(l) and B(2) may be granted for periods of two years. 
In order to receive an exemption for additional two year periods, the 
manufacturer would have to file an exemption request. Exemptions under 
paragraph B(3) expire April I, 1996. Exemptions granted under 
paragraph B(4) will continue in effect only as long as the applicant can 
show that it holds an exemption under similar legislation from another 
Northeastern state. 

E. Exemptions are deemed to be approved for maximum times under Section 
6.D., unless the manufacturer is notified otherwise within 60 days of the 
agency's receipt of the certificate of compliance. 

SECTION 7. ENFORCEMENT AND PENALTIES 

A. Enforcement. The Department of Agriculture, Food and Rural Resources 
shall enforce the provisions of this chapter and may inspect, with the 
consent of the owner or agent, any property or building to accomplish the 
objectives of this chapter. 

B. Violation. Any manufacturer or supplier that violates this chapter commits 
a civil violation for which a forfeiture of not more than $100 may be 
adjudged. Each package or packaging component in violation constitutes 
the basis of a separate offense. 

C. Hearings on violations. The Department shall provide an opportunity for 
in a manner consistent with the Maine Administrative Procedures Act, 
Title 5, chapter 375. 

FISCAL IMPACT ON POLITICAL SUBDIVISIONS: Compliance with this. rule will have 
no fiscal impact on municipalities or counties of this State. 

Appendix H December I998 



06-096 Chapter 80 page 6 

AUTHORITY TO ADOPT RULE: 32 M.R.S.A., section 1737 

ADOPTED: September 2, 1992 - 
(as Ch. 130 under 07-310, Maine Waste Management Agency) 

EFFECTIVE DATE: September 1 1,1992 

EFFECTIVE DATE (ELECTRONIC CONVERSION): May 22,1996- 
(moved to 07-1 05, State Planning Office, following the provisions of PL '1 995 
C. 465 §A-9). 

MOVED: June 23,1998 - 
to 06-096 Ch. 80 as the result of a March 5, 1998 memo from Assistant Attorney 
General Lucinda E. White, noting PL 1995 c.656 §A-12. 

Appendix H December 1998 



06-096 Chapter 80 page 7 

EXHIBIT 1 
STATE OF MAINE 
(Title 32, Ch. 26-A) 

REDUCTION OF TOXlCS IN PACKAGING LAW 
CERTIFICATE OF COMPLIANCE: 

We certify that all packaging and packaging components sold to 
or its subsidiaries in the State of Maine comply with the requirements of this law, 
namely that the sum or incidental concentration levels of lead, mercury, cadmium & 
hexavalent chromium present in any package or package component shall not exceed 
the following: 

* 600 Parts Per Million by weight (Effective April 1, 1 992) 

250 Parts Per Million by weight (Effective April 1, 1993) 

100 Parts Per Million by weight (Effective April 1, 1994) 

We further certify that in cases where the regulated metals are present at levels below 
the schedule stated above, the regulated metals were not intentionally added during 
the manufacturing process. 

We further certify that no material used to replace the regulated metals are present in a 
quantity or manner that creates a hazard as great or greater than the hazard created by 
the regulated materials. 

COMPANY NAME 

ADDRESS 

CERTIFIED BY: 

(Name) (Signature) 

- (Title) 
Date: 

We will maintain adequate documentation of this certification for inspection upon 
request. 
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EXHIBIT 2 
STATE OF MAINE 
(Title 32 Ch. 28-A) 

REDUCTION OF TOXlCS IN PACKAGING LAW 
CERTIFICATE OF COMPLIANCE: 

EXEMPTION STATUS 

We certify that all packaging and packaging components sold to 
or its subsidiaries in the State of Maine are in compliance with this law. certain 
packages or packaging components produced by 
are exempt from this law for one or more of the following reasons: 

t Package andlor packaging components were made or delivered before 
the law was signed into effect; 

(List package or 
packaging Components) 

Package andlor packaging component contains heavy metals in order to 
comply with state or federal health and safety requirements or there is no 
feasible alternative; 

(List package or 
packaging components) 

t Package andlor packaging component is made from post consumer 
material: 

(List Package or 
packaging components) 

* Alcoholic beverage bottled prior to effective date; 

(List package or 
packaging components) 
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Package and/or packaging component has been exempted by another 
northeastern state. List state and basis for an exemption. 

(List package or 
packaging components) 

COMPANY NAME 

ADDRESS 

CERTIFIED BY: 

(Name) (Signature) 

(Title) 
Date: 

We will maintain adequate documentation of this certification for inspection upon request. 
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CHAPfER Env-Wm 3500 REDUCTION OF TOXlCS IN PACKAGING 

Statutory Authority: RSA 149-M:25-32 

PART Env-Wm 3501 PURPOSE, APPLICABILITY, AND DEFINITIONS 

Env-Wm 3501.01 m. The purpose of these rules is to supplement the provisions of RSA 
149-M:2532, relative to reduce heavy metals in package and packaging  component^ as one step in reducing 
the toxicity of solid waste when it is disposed of by landfilling or incineration. 

Env-Wm 3501.02 &&&@(y. These rules shall apply to all package and padcaging components sokl. 
offered for sale or otherwise distributed in New Hampshire except as provided by RSA 149-M:27. 

Env-Wm 3501.03 Definitions. 

(a) "Commissioner" means the commissioner of the department of environmental services. 

(b) "Department" means the department of environmental senrices. 

(c) " D i "  means the waste management division of the department of environmental services. 

(d) "Intentional introduction" means the act of deliberately using a regulated heavy metal in the 
formulation of a package or packaging camponent where its continued presence in the final package or 
packaging component is to provide a s p d c  characteristic or quality. The use of a regulated heavy metal 
as a pfocessing agent or intermediate to impart certain chemical or physical changes during manufacturing, 
whereupon the incidental retention of a residue of the metal in the final package or packaging component is 
neither desired nor deliirate but is inherent in the process, is not considered to be "intentional introduction" 
where the final package or packaging component is in compliance with RSA 149-M:26, 111. 

(e) "Manufacturer" means any person producing a package or packaging component which is used 
by a purchaser to package a product. 

(f) "Package" means "package" as defined in RSA 149-M: 1, XI-b. 

(g) "Packaging component" means "packaging component" as defined in RSA 1494: 1, Xlc. 

(h) "Person" means "person" as defined in RSA 149-M:1, XIII. 

(i) "Petitioner" means a manufacturer or supplier filing a petition for exemption from RSA 149-M:27 

(j) "Postconsumer material" means "postconsumer material" as defined in RSA 149-M: 1, XIII-a. 

(k) "Purchaser" means any person receiving a package or packaging component directly from the 
manufacturer or supplier of the package or packaging component who then sells or distributes the package 
or packaging component to a retail consumer. 

(I) "Reformulate" means to change the way a package or packaging component is manufactured 
so as to result in a different concentration of lead, cadmium, mercury or hexavalent chromium. 
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(m) "Supplier" mans any person offering bo seO or d6ng a package or packagii component which 
is used by a purchaser bo package a product. 

(n) Tnplated steel" means tinplated steel as defined by the American society for Testing and 
Materials (ASTM) Specification A-623. 

PART Env-wn 3502 EXEMPTIONS 

(a) No petition for exemption shall be if a padage or packaging component is eligible for 
an automatic exemption under RSA 149-M:27. 

1 

(b) Subjed to (c) below, in order for a petition for exemption from RSA 149-M:25-32 bo be valid, the 
manufacturer of the package or packaging component shall file the petition. 

I* 

(c) If a manufacbrer of a package or packaging component does not provide a supplier with a 
certificate of compliance and the supplier believes the package or packaging component is eligible for an 
exemption. the supplier may file a petition for exempbion. 

T 

(d) The petition for exemption shall be filed with the deparbnent and shall indude the following: 
... 

(1) The name. address. and telephone number of the manufacturer or supplier seeking the .<- - 
exemption; 

(2) The name and position of the individual who can answer questions on behalf of the 
petitioner about the petition; 

(3) The reason why the exemption is being sought 
9 

(4) The type of package or packaging component for which the exemption is sought and the 
use thereof; 

m 

(5) The heavy metals identified in RSA 1 4 W 2 5  that are present in the padcage or packaging 
components; 

(6) The ammhthn(s) ofthe identified heavy metal@) present in the package or packaging 
component, and the testing methods used bo debsrmine the concentration(s); 

CI) If the package or packaging components am necessary in order to comply with health or , 
safety requinments of federal law as speafied in RSA 1494:27,11, identihtion of the federal 
law(s) together with a copy of the law(s); and 

(8) If there is no feasible ahmatbe for redudng the identaSed heavy metak m the package or 
packaging components, substantiating infomatb addressing the criteria in Env-Wm 3502.02. 
including a timetable for ongoing and future efforts to achieve compliance through feasible 
alternatives to using the identified heavy metals. 

(e) Pursuant to RSA 149-M:27.11. an exemption shall be effective for 2 years unless the petitioner 
requests a shorter time period, in which case the extention shall be effective for the shorter time. - 
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Env-Wm 3502.02 0. . . 

(a) No petition for an exemption shall be granted unless the petitioner demonstrates to the 
commissioner either that: 

(1) The identified heavy metals present in the package or packaging component are necessary 
in order to cornpty with federal health or safety requirements; or 

(2) No feasible a I t e W e  to the use of the identifled heavy metals exists, "no feasible 
alternative" being, as stated in RSA 149-M:27, 11, "one in which the regulated substance is 
essential to the protection, safe handling, or hndon of the package's contents." 

(b) A petitioner shaU demonstrate that the identified heavy metals present in the package or 
packaging component are necessary in order to comply with federal health or safety requirements by providing 
a copy of the federal requirements together with such additional information as would allow an independent 
reasonable person to conclude that the metals are necessary. 

(c) A petitioner shall demonstrate that no feasible alternative exists to the use of the heavy metal in 
the package or packaging component by submitting such written materials as would allow an independent 
reasonable person to condude that the metals are essential to the protection, safe handling or functioning of 
the package's contents. 

Env-Wrn 3502.03 Pracessina of Petttron fo . . r-. 

(a) The department shall notify the petitioner in &ng within 5 working days of receiving a petition 
for exemption that the exemption petition has been received. 

(b) The department shall rwiew the exemption petition for completeness within 30 days of receipt 

(c) If the exemption petition is determined to be incomplete, the department shall notify the petitioner 
within 10 working days of the determinabon with a speaCic request for the information needed to complete the 
application. 

(d) If the exemption petition is determined to be complete, the commissioner shall designate staff 
to review the pebtion and make a recommendation to grant w deny, based on the meria speafied in Env-Wm 
3502.02. 

(e) The commissioner shall review the petition. the recommendation, and the criteria specified in 
Em-Wm 3502.02. If the commissioner determines that the petition meets the cfikfb, the commissioner shall 
grant the petrtion within 60 days of the date it was fonnrwded. and shall natrfy the petitioner in writing of the 
decision. 

(f) If the petition is granted, the written notice shall indude: 

(1) The effective date of the exemption; 

(2) The expiration date of the exemption; and 

(3) The deadline for the application for renewal of the exemption, which shall be 90 days prior 
to the expiration date of the exemption. 

Appendix H December 1998 



vied ~ e x t  - As Adopted - pecember 29,199' 

1 
(g) The petiboner shall send an annual progress report to the cmmMoner based on the petitioner's 

' 

efforts to come into compliance with RSA 1494:2532. 
rl 

(h) If the commissioner detmnines that the petition does not meet the criberia, the ~~mmissioner shall 
demy the petition within 60 days of the date it was forwarded, and shall n o w  the petttioner in writing of the 
ddsiion. The written notice shall state the reason(s) fw the denial. 

PART Env-Win 3503 RENEWAL OF EXEMPTIONS 

Env-Win 3503.01 fat_ Renewal of -. 

(a) Any manufacturer or supplier seeking a renewal of an exemption received pursuant to E n v - M  
3502.03 shall file a written renewal request at least 90 days prior to the exemption's expMon date on a form " 
s u p p l i  by the department 

(b) The renewal request shall contain: 9 

(1) The mfwmabjon specified in E n v - M  3502.01(d); 

(2) The d i i c e s ,  if any. between the infomration m the renewal request and the information - 
provided with the original exemption petition; and 

(3) For exemption renewals based on there being no feasible alternative to the use of the 
identified heavy metal, a report on progress m meeting the timetable for achieving compliance . 
that was submitted with the original exemption request 

1 

Env-Win 3503.02 Qiteria for Renewal of F x e m .  

(a) Criteria for renewal of exemption shall be as specified in E n v - M  3502.02. - 
(b) Pursuant to RSA 149-M:27. 11. a renewal shall be effective for 2 years unless the petitioner 

requests a shorter time penod, in which case the extention shall be granted for the shorter time. - 
Env-Wm 3503.03 Processina of Petition for Renewal of -. The renewal request shall be 

processed in accordance with Env-Wrn 3502.03. 

PART Env-Wm 3504 CERTlflCAfE OF COMPLIANCE 
I 

Env-Wm 3504.01 Availabii of Certificate of C o m ~ l i i ~ .  

(a) Certificates of compliance shall be made avaitable as pmuilxd by RSA 149-M:28,1. - 
(b) If a supplier is unable to obtain a certificate of compliance from a manufacturer of a package or 

packaging component but has sufficient information to prepare the certkate, the supplier shall prepare the - 
certificate based on that information. 

(c) If a supplier is unable to obtain a certificate of compliance from a manufacturer of a package or 

Appendix H 
December I998 



Fied Text - As Adopted - (December 29,19931 

packaging component and does not have sufficient information to prepare the certificate, the supplier shall 
not be guilty of a failure to provide the certificade if  the^ supplier has notified the deparbnent in accordance with ' 
(a) below that the certificate is unavailable from the manufachrrer. 

(d) If a purchaser is unable to obtain a cedkate of compliance from a manufacturer or supplier of 
a package or packaging component, the purchaser shall not be liable for failure to retain the certificate as 
nquired by RSA 149-M:28,1 if the purchaser has notified the deparbnent in accordance with (e) below that 
the certificate is unavailable from the manufacturer or supplier. 

(e) NoWication under (c) or (d) above shall be in writing and shall include the following: 

(1) The name, address and Wephone number of the person filing the notification; 

(2) The type of package or packaging component for which a certificate cannot be obtained; 

(3) The name(s) and address@) and, if available, the telephone number@) of the 
manufacturer of the package or packaging component; 

(4) If.the notice is filed pursuant to (d) above, the name@) and address(es) and, if available, 
the telephone number@) of the suppliefls) of the package or packaging component; and 

(5) A brief summary of the attempts made to obtain the ce-. 

(f) No person shall be held responsible for erroneous information in a certificate of compliance if all 
of the following are true: 

(1) .The person is not the manufacturer of the package or packaging component; 

(2) The person did not prepare the certificate; 

(3) The person did not have any reason to believe the information in the certificate was 
erroneous; and 

(4) The person in good faith believed the information in the certificate to be true. 

Env-Wm 3504.02 I;ertiticate of Comoliance Contents, 

(a) All certificates of compliance for package or packaging components shall be completed by the 
manufacturer or supplier and included in the shipment of the package or packaging component to the 
purchaser. 

(b) Each certificate of compliance shall include the following: 

(1 ) Type of package or packaging component; 

(2) Company name; 

(3) Company address; 

(4) Name, signature, and title of authorized official; 
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"I 

(5) Name and position of the individual who can answer questions regarding the composition 
of m e  or m i n g  component; 

(6) Date the certiticate of compliance is completed; - 
(7) ~ r a ~ t h a t ~ h b c 4 n n a i n t b n t k n a l ~ o f t h e i d e n t i f i e d h e a v y  
m e t a k i n t h e ~ o r ~ ~ o r . f w a ~ o r p a d c a g ~ # ~ n p o n e n t f o r  - 
which an exemption has ban granted under RSA 14BM27, a statmemt identifying the 
applicable exemption which allows the indentbMl introdudion; and 

(8) E t h e r a ~ m e n t t h a t t h e t o t a f ~ o f q ~ a m o u n E s o f t h e i d e n t i f i e d  
v 

heavy metals in the padcage or pckagiq component does not exceed the limit established in 
RSA 149-M:26, Ill or, for a package or padcaging component for which an exemption has been 
granted under RSA 149-M27, a statement ht i fy ing the a p p f i i  exemption allowing the - 
exceedence of the limits. 

(c) For the purpose of completing a certificate of compliance for the use of tinplated steel as a - 
package or packaging component, the manufachrter or supplier shall consider tinplated steel as a single 
packaging component 

Env-W/m 3504.03 peauvts for Certifim of COI-~. 

(a) Requests for copies of certificates of c M p l i  shall be made in accordance with RSA 
149-M:32. .: ' + 

. . , 

(b) The manufacturer or supplier who receives a request Cot a cetika& of compliance in accordance with 
RSA 1494:32 shall provide a copy of the written request to the departmmt with the copy of its response 
required by RSA 14W:32. 

Env-W/m 3504.04 Amended Certificate of C-. 

(a) Amendments to certihtes of compliance shall be made in accordance with RSA 149-M:28, II. 

(b) In addition to the information specified in Em-Wrn 3504.02, the amended M c a t e  shall indude 
the following: 

4 

(1) The previous composition of the package or padcagii component, 

(2) The reformulation, including the new level of idenMed heavy metals used; and 

(3) Any difference(s) between the grounds for compliance as stated in the original cedilicate 
of compliance and the amended certificate of compliance. 
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